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DUE, AND DEMOCRATIC, PROCESS OF LAW 


Cuartes P. Curtis, JR. 


We can all agree that the due process provision in the Four- 
teenth Amendment, and of course likewise the Fifth, guarantee ade- 
quate and appropriate procedural standards to protect at all times peo- 
ple who are charged with crime. And Black, who said this in his mem- 
orable opinion in the Chambers’ case, has, I surmise, been largely 
responsible for the Bill of Rights which the Supreme Court has 
established, in more and more detail, for persons charged with crime.” 

But one thing the Court will not do. It will not attempt to review 
the general justice of the result. It will make its own independent 
examination of the record, yes; but only to assure itself of the way 
the result was reached. Lisenba v. California* shows how far the 
Court will go for that purpose, but it will not go further. It will not 
attempt to decide the case for itself as it thinks it should have been 
decided, would have been, had the Supreme Court adjourned, and 
descended, and presided at the trial itself. For if a court proceeded 
in an established way, according to due process of law, the Supreme 
Court had too much respect for the judicial process to doubt the 
justice of the result. Sometimes, it is true, it was hard to share the 
trial court’s confidence and self assurance, but then there was always 
something wrong in its method. Due process of law did not make 
mistakes. 

In the 1870’s and 1880’s—it does not much matter exactly 
when—the attention of the Court was invited to the activities of 
tribunals other than courts, chiefly the state railroad commissions who 
were then beginning to set rates. At first only a few of the Court 
could be interested. But the difference between a court and those 
commissions, not to say any other tribunal, finally impressed a ma- 
jority. A railroad commission of that period did lack the dignity of 





+309 US. 227. 

?See Raeburn Green in his two articles in the Washington University Law 
Quarterly, Summer 1942 and 1943; vol. 27, p. 533 and vol. 28, p. 270 

*314 USS. 219. 
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a court of law. And when the bar finally got the attention of the 
Court, it was so impressed with that lack of dignity that it was willing 
to scrutinize the result the commission had reached as well as the 
methods it had adopted. Due process of law took on a new and larger 
meaning. The decision of a commission could be set aside on the 
merits because it was arbitrary, unjust, or unreasonable. 

The case of the Chicago, Milwaukee & St. Paul* in 1890 may be 
taken as the turning point. Up to that time the dominant attitude of 
the Court—if we throw out the Dred Scott case, as we must—is fair- 
ly expressed by the dissent in that case, which was respectable, Brad- 
ley, Gray & Lamar, and quite explicit. 


“Due process of law does not always require a court. It mere- 
ly requires such tribunals and proceedings as are proper to 
the subject in hand....” 

“It is complained that the decisions of the board are final and 
without appeal. So are the decisions of the courts in mat- 
ters within their jurisdiction. There must be a final tribunal 
somewhere for deciding every question in the world. In- 
justice may take place in all tribunals. All human institu- 
tions are imperfect—courts as well as commissions and legis- 
latures. Whatever tribunal has jurisdiction, its decisions are 
final and conclusive unless an appeal is given therefrom. The 
important question always is, what is the lawful tribunal for 
the particular case? In my judgment, in the present case, the 
proper tribunal was the legislature, or the board of commis- 
sioners which it created for the purpose.’ 


Since 1890 we all know what has happened. Not only rates, or- 
ders, ordinances, of commissions, boards, and municipalities, but stat- 
utes of all kinds have been declared invalid on their merits under the 
provisions of due process. It is not necessary to retell the story. 
The Court got itself more and more involved in what Whitehead 
calls, “the unbridled rationalism of the thought of the later Middle 
Ages.” “By this rationalism,” Whitehead says, “I mean the belief 
that the avenue of truth was predominantly through a metaphysical 
analysis of things, which would thereby determine how things acted 





*134 U.S. 418. 

*134 U.S. 418, at 464, 465. For the present attitude of the Court toward this 
case, see what Black, Douglas, and Murphy have to say in Federal Power Com- 
mission v. Pipeland Company, 315 U.S. 599ff; what Frankfurter says in the same 
case at p. 609-10, and in Driscoll v. Edison Light & Power Company, 307 US. at 
122; and the quite unjustified remarks of Black and Murphy in Yonkers v. U‘S.. 
88 L.ed. at 292, on Frankfurter’s quite justifiable dissent. 
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and functioned.”® Actualities, to say nothing of the Constitution 
itself, were more and more lost sight of. The climax, if we have to 
have one, came in the AAA case.’ The rationalism of the Court 
there reached such a pitch, was so “unbridled,” that Stone and with 
him Brandeis and Cardozo, said, ““The only check upon our own ex- 
ercise of power is our own sense of self restraint. For the removal 
of unwise laws from the statute books appeal lies not to the courts but 
to the ballot and to the processes of democratic government.” 

Since the Court cannot, and Stone obviously did not mean to 
leave all appeal to the ballot and the processes of democratic govern- 
ment, we are left with self restrant. Is that all there is to constitu- 
tional law, a sheer effort of will? There must be more than that. 
What is its basis, what is the anatomy of this self restraint? Thucy- 
dides said: “Of all manifestations of power, restraint impresses man 
most.’’* It must have a better basis even than that. The definition of a 
court’s jurisdiction cannot be purely subjective. Aren’t there any 
principles that a court can hang on to? Do they just have to hang 
on to themselves ? 

If this were so—which, of course, it is not—Sutherland’s retort 
to Stone in his dissent in West Coast Hotel Company v. Parrish® 
would be hard to answer. Sutherland said, 


“The suggestion that the only check upon the exercise of the 
judicial power, when properly invoked, to declare a consti- 
tutional right superior to an unconstitutional statute is the 
judge’s own self restraint, is both illconsidered and mischie- 
vious. Self restraint belongs in the domain of will and not of 
judgement. The check upon the judge is that imposed by his 
oath of office, by the Constitution and by his own conscien- 
tious and informed convictions; and since he has the duty to 
make up his own mind and adjudge accordingly, it is hard to 
see how there could be any other restraint.’”’?° 


But all that brings us right back to rationalism, more or less un- 
bridled, or else it means nothing at all. 
Where it is the decision of another court that is appealed from, 





*Science and the Modern World, beginning of Chapter III. 

*207 US. 1. 

*The quotation and the translation comes from Walter Lippmann. 

*300 U.S. at 402-3. 

* Sutherland is referring implicitly to what Hamilton said in the Federalist 
#78, which Butler quotes in his dissent in O’Malley v. Woodrough, 307 US. at 
285. 
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the Court respected the result and went into only the procedure. The 
Court deferred to the decision of a court which had gone about its 
business in the same way the Court itself would have gone about it. 
If there had been notice, and a hearing, at which the defendant had 
confronted the witness against him, had an opportunity to present his 
own witnesses, had counsel, had not been browbeaten or forced 
to incriminate himself, well and good, the result could be accept- 
ed with confidence. There was no need of self restraint. And 
if all the other tribunals by which a man could be deprived of his 
life, liberty, or property, including legislatures, had acted with the 
same procedure, no doubt the Court would have been satisfied. In- 
deed the old Court sometimes talked and acted as if that was what 
it expected. Of course, they cannot, and should not, and did not, 
proceed that way, that is, according to judicial process. There is an 
administrative process. There is also such a thing as political pro- 
cess. Each tribunal proceeds in its own appropriate way, as Brad- 
ley, Gray, and Lamar recognized it must; and the legislatures pro- 
ceed according to the political process, what Stone called “the pro- 
cesses of democratic government.” 

The trouble, and the need for self-restraint, arose partly from the 
fact that these other appropriate processes were unfamiliar to the 
Court, not its own way of life, not the ancient and established method 
by which judges and lawyers ascertain the facts and do justice. As 
fot legislatures, there was another and a deeper reason. There was 
no way the Court could inquire how they had reached their decision 
at all. Certiorari did not run. The Court had to take what they did 
on faith, unless it matched the judges own personal political and 
economic opinions. And the Court during this period, this last half 
century up to the new Court, just did not have the requisite faith in 
“the processes of democratic government.” 

Had they had that faith, and if the democratic process was work- 
ing, that is, if the statute before them was the result of that process, 
again they would have had no need for self restraint. Deference 
to that process would have taken its place and served in its stead. 
The “attitude of judicial humility”, which is Frankfurter’s phrase 
in his dissent in the Barnette case! would be no more than the nat- 
ural consequence of such deference in a body that is not itself elected, 
that is the only undemocratic organ in our government. On the 





4 319 US. at 667. 
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other hand, if the democratic process was not working and the sta- 
tute before them could not be said to result from it, then there was 
no reason why the Court should not feel perfectly free to compare 
the statute with the standard required by the Constitution. There 
would be no reason for exercising self restraint. The non-existence 
of the democratic process would be the precise equivalent of the 
olc Court’s lack of any confidence or belief in it. The Court may 
well treat a statute that is not the result of the democratic process 
with no more respect and no more restraint than a Court which had 
no respect for that process treated all statutes. 

It is along this line, not so over simply, of course, that the pre- 
sent Court, I believe, is discovering the basis for the self restraint 
of which Stone spoke. It is new in a sense, and it has to be discov- 
ered gradually. But it is not novel. It has lain, partly explicit and 
always implicit, in the minds of those who did not agree with the 
Court’s expansion of due process in 1890 and of those who dissented 
or differed ever since. It is now on the way of becoming the con- 
stitutional doctrine of the present Court. At its present stage of de- 
velopment, it can best, I think, be stated in three propositions, each 
stated too baldly, all subject to refinement and development. 

(1) Where the democratic process is not working and the sta- 
tute, ordinance, order, or decision in question is not its result, the 
Court is free to make up its own mind without the exercise of any 
self restraint. 

This is the basis on which the Court has held invalid state reg- 
ulations of interstate commerce even when Congress has not acted. 
Stone so stated in South Carolina Highway Department v. Barn- 
well Brothers! in a footnote, 


“Underlying the stated rule has been the thought, often ex- 
pressed in judicial opinion, that when the regulation is of such 
a character that its burden falls principally upon those with- 
out the state, legislative action is not likely to be subjected 
to those political restraints which are normally exerted in leg- 
islatures where it affects adversely some interests within the 
state.”18 


This is also the basis for setting aside state taxes on interstate 
commerce.!4 





303 US. at 185. 
* See also Jackson concurring in Duckworth v. Arkansas, 314 U.S. at 400-1. 
“See Stone’s footnote in McGoldrick v. Berwind-White Co., 309 U.S. at 46. 
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Likewise it is the basis of Marshall’s distinction between a fed- 
eral tax on state instrumentalities and a state tax on national instru- 
mentalities, in McCulloch vy. Maryland. 

Byrnes relied on this proposition in the Edwards case,1* where 
the indigent persons act of California was held invalid, 


“Moreover, the indigent non-residents who are the real vic- 
tims of the statute are deprived of the opportunity to exert 
political pressure upon the California legislature in order to 
obtain a change of policy.” 


And we may add what Holmes said in Law and the Court,!7 on 
the need for national views against local policies. 

(2) When the legislature attacks the democratic process it- 
self, the Court need not feel unduly self-restrained. 

So far as I know, the first suggestion to this effect came from 
Stone in his footnote in his opinion for the Court in United States 
v. Carolene Products Company.’* He said only that it was unnec- 
essary to consider the proposition, but his citations leave no doubt 
that the Court has been, and will continue to be far more tough on 
such legislation than, for instance, on economic restraints. 


“Tt is unnecessary to consider now whether legislation 
which restricts those political processes which can ordinarily 
be expected to bring about repeal of undesirable legislation, 
is to be subjected to more exacting judicial scrutiny under the 
general prohibitions of the Fourteenth Amendment than are 
most other types of legislation. On restrictions upon the right 
to vote, see Nixon v. Herndon, 273 U. S. 536; Nixon v. Con- 
don, 286 U. S. 73; on restraints upon the dissemination of in- 
formation, see Near v. Minnesota ex rel. Olson, 283 U. S. 
697, 713-714, 718-720, 722; Grosjeun v. American Press Co., 
297 U. S. 233; Lovell v. Griffin, supra; on interferences with 
political organizations, see Stromberg v. California, supra, 
369; Fiske v. Kansas, 274 U.S. 380; Whitney v. California, 
274 U. S. 357, 373-378; Herndon v. Lowry, 301 U. S. 242; 
and see Holmes, J., in Gitlow v. New York, 268 U. S. 652, 
673; as to prohibition of peaceable assembly, see De Jonge v. 
Oregon, 299 U. S. 353, 365. 

“Nor need we enquire whether similar considerations enter 
into the review of statutes directed at particular religious 





154 Wheaton at 435-6. See Stone again in Helvering v. Gerhardt, 304 US. at 
412, where he quotes Marshall in a footnote. 

16314 US. at 174. 

Collected Legal Essays, p. 295-6. 

* 304 US. at 152-3. 
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Pierce v. Society of Sisters, 268 U.S. 510, or national, Meyer 
v. Nebraska, 262 U. S. 390; Bartels v. Iowa, 262 U. S. 404; 
Farrington v. Tokushige ; 273 U. S. 484, or racial minorities, 
Nixon v.Herndon, supra; Nixon v. Condon, supra: whether 
prejudice against discrete and insular minorities may be a spe- 
cial condition, which tends seriously to curtail the operation 
of those political processes ordinarily to be relied upon to pro- 
tect minorities, and which may call for a correspondingly more 
searching judicial inquiry. Compare McCulloch v. Maryland, 
4 Wheat. 316, 428; South Carolina v. Barnwell Bros., 303 
U.S. 177, 184, n. 2, and cases cited.” 


(3) The burning questions cluster around the converse of the 
above. Where the democratic process is working and the question 
before the Court is whether it will declare invalid a statute which 
is clearly the result of the working of that process, what is then its 
function? Has it any function? Should the Court’s self restraint 
be complete? If not complete, how far should the Court go to set it- 
self up, with its back to the text of the Constitution, against the 
democratic process? 

These are the questions that are now being debated by the Court. 
There is no point in paraphrasing the discussion so far. Here are 
the most important passages in the debate. No doubt there are sig- 
nificant phrases here and there through the last few volumes of 
the reports, and equally significant votes, concurring and dissenting 
and even joining in silence in the decision. But we must start with 
the following. 

Ever since the Senn case in 1937, but not before, peaceful pick- 
eting has been under the protection of the Fourteenth Amendment 
as a phase of the freedom of speech. As Brandeis then said, Butler, 
Van Devanter, McReynolds, and Sutherland dissenting, “Members 
of a union might, without special statutory authorization by a State, 
make known the facts of a labor dispute, for freedom of speech is 
guaranteed by the Federal Constitution.”!® The point is, peaceful 
picketing has all the dignity of freedom of speech, on an equal foot- 
ing, under the Bill of Rights. Violence, of course, is something else. 
Free speech no more includes violence than religious liberty. That 
would be, at least in the case of free speech, which is based on reez- 
son, a self contradiction. And so it was held in the Meadowmoor 
case. The injunction of the Illinois court against the Milk Wagon 





* 301 US. at 478. 
» 312 U.S. 287. 
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Drivers’ Union was sustained on the ground that there had been 
acts of violence “neither episodic nor isolated.” 

Black, Douglas, and Reed strongly dissented, on the ground 
that the injunction infringed the union’s constitutional rights of 
freedom of speech, not that picketing could be enjoined, as Butler 
et al. would have said, not that violence could not be enjoined, but 
on the ground that only the violence should have been enjoined, that 
is, that the injunction was too broad. They showed, as Frankfurter 
has also showed elsewhere,”* no particular respect for the judgment 
of the State Court. They were quite willing to put themselves in 
its place and try to work out a better injunction. The case would be 
beside our point, were it not for ah additional reason which Frank- 
furter, speaking for the majority, gave for affirming the injunction. 
He said, 


“A final word. Freedom of speech and freedom of the 
press cannot be too often invoked as basic to our scheme of 
society. But these liberties will not be advanced or even 
maintained by denying to the states with all their resources, 
including the instrumentality of their courts, the power to deal 
with coercion due to extensive violence. If the people of IIl- 
inois desire to withdraw the use of the injunction in labor 
controversies, the democratic process for legislative reform 
is at their disposal. On the other hand, if they choose to 
leave their courts with the power which they have historically 
exercised, within the circumscribed limits which this opinion 
defines, and we deny them that instrument of government, 
that power has been taken from them permanently. Just be- 
cause these industrial conflicts raise anxious difficulties, it 
is most important for us not to intrude into the realm of 
policy-making by reading our own notions into the Constitu- 
tion.” 


It is impossible to charge Frankfurter with any predilection for 
labor injunctions. Far from it. It is even harder to find anyone more 
in sympathy with persecuted minorities. 

The next passages come from the opinions in the Gobitis case,” 
his opinion for the Court, and Stone’s dissent. Frankfurter’s opinion 
is one of the very great opinions that we have had from the Supreme 
Court on the most fundamental of all the questions it has con- 
fronted, its role and function in our scheme of government. To 





" E.g., Cafeteria Employees’ Union v. Angelos, 320 U.S. 293. 
™310 U.S. 586. 
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understand it properly, the immediate, I had almost said the super- 
ficial, question of religious liberty must be used as a background. 
Out of that context, I take the following :?8 


“Except where the transgression of constitutional liberty 
is too plain for argument, personal freedom is best main- 
tained—so long as the remedial channels of the democratic 
process remain open and unobstructed*—when it is ingrained 
in a people’s habits and not enforced against popular policy 
by the coercion of adjudicated law.” 

* “Tn cases like Fiske v. Kansas, 274 U.S. 380; De Jonge 
v. Oregon, 299 U.S. 353; Lovell v. Griffin, 303 U.S. 444; 
Hague v. C.I.0. 307 U.S. 496, and Schneider v. State, 308 
U.S. 147, the Court was concerned with restrictions cutting 
off appropriate means through which, in a free society, the 
processes of popular rule may effectively function.” 


And the closing paragraph of his opinion: 


“Judicial review, itself a limitation on popular govern- 
ment, is a fundamental part of our constitutional scheme. But 

to the legislature no less than to courts is committed the 

guardianship of deeply-cherished liberties. See Missouri, K. 

& T. Ry. Co. v. May, 194 U.S. 267, 270. Where all the effec- 

tive means of inducing political changes are left free from 

interference, education in the abandonment of foolish legisla- 
tion is itself a training in liberty. To fight out the wise use of 
legislative authority in the forum of public opinion and before 
legislative assemblies rather than to transfer such a contest to 

the judicial arena, serves to vindicate the self-confidence of a 

free people.” 

I have said that this is not novel doctrine. Frankfurter quotes 
from Thayer’s Life of Marshall, published in 1901, when he came 
to defend his views in the Barnette case** later. The quotation from 
Thayer is too long to give here. Read what he says on pages 668- 
670. 

The remaining passages are Stone’s and Jackson’s rejoinders to 
Frankfurter’s doctrine. First Stone, in his dissent in the Gobitis 
case :75 


“But even if this view be rejected and it is considered that 
there is some scope for the determination by legislatures 
whether the citizen shall be compelled to give public expression 





™ 310 U.S. at 599, 600. 
*319 U.S. 624. 
* 310 U.S. at 605-7. 
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of such sentiments contrary to his religion, I am not persuaded 
that we should refrain from passing upon legislative judg- 
ment ‘as long as the remedial channels of the democratic pro- 
cess remain open and unobstructed.’ This seems to me no 
more than the surrender of the constitutional protection of the 
liberty of small minorities to the popular will. We have pre- 
viously pointed to the importance of a searching judicial in- 
quiry into the legislative judgment in situations where preju- 
dice against discrete and insular minorities may tend to curtail 
the operation of those political processes ordinarily to be 
relied on to protect minorities. See United States v. Carolene 
Products Co., 304 US 144, 152, note 4. And until now we 
have not hesitated similarly to scrutinize legislation restricting 
the civil liberty of racial and religious minorities although no 
political process was affected. Meyer v. Nebraska, 262 US 
390; Pierce v. Society of Sisters, supra; Farrington v. Toku- 
shige, 273 US 284. Here we have such a small minority en- 
tertaining in good faith a religious belief, which is such a 
departure from the usual course of human conduct, that most 
persons are disposed to regard it with little toleration or con- 
cern. In such circumstances careful scrutiny of legislative 
efforts to secure conformity of belief and opinion by a com- 
pulsory affirmation of the desired belief, is especially needful 
if civil rights are to receive any protection. Tested by this 
standard, I am not prepared to say that the right of this small 
and helpless minority, including children having a strong re- 
ligious conviction, whether they understand its nature or not, 
to refrain from an expression obnoxious to their religion, is 
to be overborne by the interest of the state in maintaining 
discipline in the schools. 

“The Constitution expresses more than the conviction of 
the people that democratic processes must be preserved at all 
costs. It is also an expression of faith and a command that 
freedom of mind and spirit must be preserved, which govern- 
ment must obey, if it is to adhere to that justice and modera- 
tion without which no free government can exist. For this 
reason it would seem that legislation which operates to re- 
press the religious freedom of small minorities, which is ad- 
mittedly wthin the scope of the protection of the Bill of 
Rights, must at least be subject to the same judicial scrutiny 
as legislation which we have recently held to infringe the 
constitutional liberty of religious and racial minorities.” 


Now Jackson—from his opinion for the majority in the Barnette 
case :76 





* 319 U.S. at 638. 
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“The very purpose of a Bill of Rights was to withdraw cer- 

tain subjects from the vicissitudes of political controversy, to 

place them beyond the reach of majorities and officials and to 
establish them as legal principles to be applied by the courts. 

One’s right to life, liberty, and property, to free speech, a free 

press, freedom of worship and assembly, and other funda- 

mental rights may not be submitted to vote; they depend on 
the outcome of no elections.” 

There is no question here of a difference in personal preferences. 
Frankfurter is a no more devoted democrat than Jackson; Stone is 
no more enamoured of individual rights than Frankfurter; or the 
other way about. What they are all concerned with is the function 
of the Court, and if they differ, as they do, their difference is about 
its role in our scheme of government. The question, then, is this. 
When is it the constitutional duty of the Court to interfere in the 
democratic process in favor of individual rights ?27 If the democratic 
process is being suicidal, abusing itself, the second proposition applies. 
What we want to know now is what to do when it abuses the indi- 
vidual. 

The first thing to do is, admit our inability to find our answer in 
logic, on in the language of the Constitution, or in the terms of the . 
judge’s oath of office, or in his conscience. See now how shallow 
and inadequate Sutherland’s formula is. The question is too big for 
logic to handle. Words are too legalistic. Conscience is too sub- 
jective. This is a matter for wisdom. We must recognize here one 
of the oldest and hardest of all problems. Frankfurter makes a happy 
reference to Socrates.” Read the end of the Crito and you will sce 
that the humming of the voice in Socrates’ ears has been caught up 
in Frankfurter’s devotion to democracy. That voice, coming down 
through the centuries, makes the chord which is his respect for the 
legislature. 

Next we must recognize that the ultimate power of the Court 
rests upon popular support, upon that very process which Frank- 
furter so greatly respects. The Court is a sort of stranger, almost 
an alien in our midst. It is a guest, not to say a parasite, living in our 
democratic body politic. It is not elected. It is responsible only to its 
own best judgment and discretion. The doctrine of judicial suprem- 





* One right is not superior or of higher value than another. Not in the Con- 
stitution, although they may stand differently for you than for me. Frankfurter 
is certainly right about this, on p. 648 of his Barnette dissent. 

*In the Barnette case, p. 655. 
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acy can, of course, be spelled out from the Constitution ; but it rests, 
as the Court, in its sober time, well knows, on the acceptance of the 
doctrine by the people, and on a certain nuisance value. It was more 
than a nuisance for this country to obliterate the Dred Scott de- 
cision. It was not much of a nuisance to take care of the first Legal 
Tender decision. The Court took care of that itself.2° The Income 
Tax decision put the country to a great deal of trouble.*° The Court 
was distinctly a nuisance between 1933 and 1937, but no more than 
a nuisance. 

After all, judicial supremacy rests ultimately upon popular sup- 
port. To go back again to Thayer. In his article in the Harvard Law 
Review,*? he quotes from a decision in South Carolina in 1812. 
There Chancellor Waties said the following, when the constitutional- 
ity of an act of the legislature was questioned before him :** 


“T am not, therefore, disposed to examine with scrupulous 
exactness the validity of a law. It would be unwise to do so 
on another account. The interference of the judicial power 
with legislative acts, if frequent or on dubious grounds, might 
occasion so great a jealousy of this power, and so general a 
prejudice against it, as to lead to measures which might end 
in the total overthrow of the independence of the judiciary, 


and with it this best preservative of the constitution. The 
validity of a law ought not, then, to be questioned, unless it 
is so obviously repugnant to the Constitution, that when point- 
ed out by the Judges, all men of sense and reflection in the 
community may perceiwe the repugnancy. By such a cautious 
exercise of this judicial check, no jealously of it will be ex- 
cited, the public confidence in it may be promoted, and its 
salutary effects be justly and fully appreciated.” 


If we are willing to admit this, the question which the Court con- 
fronts is simply this. Can the Court swing popular opinion, the 
dominant opinion, the opinion, if you please, which will become 
dominant after reading the Court’s opinion and a sober interval, into 





*See Fairman’s Mr. Justice Miller, ch. VII. 

*See Henry Pringle’s Taft, and the Congressional Record, vol. 44, p. 4000 
and thereabouts. 

"Vol. VII, p. 141-2. 

“The case was Administrators of Byrne v. Administrators of Stewart, and it 
is reported in 3 Desaussure’s Equity Reports 466 at 477. The italics are mine. 
Major Charles Lining was of counsel, and at the same time an Ordinary on the 
Court of Ordinary for the Charleston District. An act of the Legislature forbade 
an Ordinary to practice law. Chancellor Waties refused to hold the act unconsti- 


tutional, and made the Major elect between practicing law and continuing on the 
bench. 
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agreement with it?%* And the publication of its opinion is all the 
Court can do about it. It has no organization, no propaganda serv- 
ice, no way to debate or argue the issue, no opportunity to reply, 
no chance even to correct misapprehensions. It has just that one 
chance to make itself clear and persuasive. Just the one shot. Bar- 
ring the nuisance value, you could say, paradoxically perhaps, that 
the Court is the most democratic organ in the country. It rests more 
than any other upon the favor of popular opinion. 

It has one thing more. Lacking organization, intrigue, and de- 
lusion, it has the most powerful as well as the best of all methods of 
persuasion, the highest prestige. Not always the greatest, but the 
highest. The country and the people have for the Court the most 
exalted standard, which is the converse of its prestige. People expect 
a nobler as well as a wiser judgment from the Supreme Court than 
from any other organ of our government. Therein lies its power, 
enough for any man or any nine men. But the country expects from 
the Court the same confidence and respect in return. The bond be- 
tween the Court and the country, which takes the place of elections, 
is mutual confidence and respect. The strength of Frankfurter’s 
position is that he knows this. 

The respect which the country has for the opinion of the Court 
is so high that it has led the country to mistake constitutionality for 
excellence. But the barely constitutional law, which is the one that is 
brought to the Court, is likely to be the least excellent. If it is un- 
constitutional, it is intolerably bad. If it is constitutional, it is still 
only tolerable. All the Court can do is point, so to speak, to the 
lowest step. We want to walk erect up the stair. 

What the Court can do is just what Frankfurter sees that it must 
do, ,act on the fundamental hypothesis on which we are all pro- 
ceeding and on which we have staked our future, that the true wis- 
dom lies in the responsible judgment of the country. Unless it is 
responsible, it will be bad. That is one reason the Court must respond 
in kind to the confidence of the country. 

This is what Frankfurter said in closing his dissent in the Bar- 
nette case.54 





“Is this not the reason for the doctrine that there is no stare decisis in con- 
stitutional issues? For the Court must be free to examine and weigh the popular, 
and democratic, opinion of the present. Whatever they may say about trying 
to find and follow the intention of the fathers of the Constitution is wrapping 
paper. And it should be no more than that. 

“319 U.S. at 670-1. 
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“Of course patriotism cannot be enforced by the flag salute. 
But neither can the liberal spirit be enforced by judicial in- 
validation of illiberal legislation. Our constant preoccupation 
with the constitutionality of legislation rather than with its 
wisdom tends to preoccupation of the American mind with a 
false value. The tendency of focussing attention on constitu- 
tionality is to make constitutionality synonymous with wis- 
dom, to regard a law as all right if it is constitutional. Such 
an attitude is a great enemy of liberalism. Particularly in 
legislation affecting freedom of thought and freedom of speech 
much which should offend a free-spirited society is constitu- 
tional. Reliance for the most precious interests of civilization, 
therefore, must be found outside of their vindication in courts 
of law. Only a persistent positive translation of the faith of 
a free society into the convictions and habits and actions of a 
community is the ultimate reliance against unabated tempta- 
tions to fetter the human spirit.” 


We ultimately rely, not upon courts of law, but upon the con- 
victions, the habits, and the actions of the community. And that 
reliance is an act of faith, without which there would be the less 
reason for our reliance. 





THE IMPACT OF THE WAR ON LABOR RELATIONS* 


Lioyp K. GARRISON 


Our war-time experience in managing labor relations, which 
dates from the creation of the National War Labor Board on Janu- 
ary 12, 1942, has been full of significance for the future and has not 
yet by any means completed its development. During this period new 
principles and methods—some of them hammered out by the War 
Labor Board on the anvil of hard cases and others resulting from 
the requirements of the wage stabilization program—have been 
evolved, and many of them are likely to carry over into the post-war 
world and to influence profoundly the future course of labor rela- 
tions. 


I would mention in this connection the following: 


(1) The voluntary maintenance of membership clauses which 
have been worked out, standing mid-way between the open 
shop and the union or closed shop. 


(2) The development of concepts of union responsibility in con- 
nection with the application, withholding or withdrawal of 
maintenance of membership clauses. 


(3) The special attention directed to the social necessity of cor- 
recting substandards of living. 


(4) The requirement of equal pay for equal work, regardless of 
race, color, creed or sex. 


(5) The recognition of arbitration as the needed last step in ade- 
quate grievance procedures. 


(6) The firmly established principle which, though weakened by 
one dramatic incident, still stands and must and will be pre- 





*An address delivered by Dean Garrison before the Industrial Relations 
Association, Milwaukee, January 12, 1944. The text speaks, of course, as of the 
date it was delivered, and takes no account of developments since then. But the 
facts which Dean Garrison discussed and the conclusions which he reached are so 
important that it has seemed proper to the Editors of the Review to make this 
permanent record of the situation and his thinking at that time —Ed. 
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served, that governmental commitments and decisions will 
not be made in the cases of unions while strikes called by 
them are in progress. 


The realization that carefully defined job classifications and 
intelligible and well-balanced wage rate schedules are needed 
not only for good labor relations but for efficient production. 


The compilation and availability of masses of accurate in- 
formation about the specific wage rates actually being paid 
for particular key occupations in particular labor market 
areas—a type of information which, if kept up as it surely 
should be in the post-war world, should markedly facilitate 
the setting of wage rates by collective bargaining. 


Last but not least—perhaps foremost of all—the spreading 
of experience, through the National and Regional Boards 
and panels, in the tripartite method of settling controversies 
and evolving policies—a method which, by bringing together 
around the table representatives of industry, labor and the 
public, and charging them with equal responsibility for carry- 
ing out the conclusions once arrived at, embodies the essence 
of our democratic wisdom. 


These are some of the principles and methods developed in the 
past two years which seem to me likely to make a permanent con- 
tribution to the very imperfect science of labor relations. 

Another important development of the past two years has been 
the all-pervasive control of our economic life by national legislation 
and executive regulations issued thereunder. Rationing and price 
control are for practical purposes completely new to our experience, 
and wage stabilization has never before been attempted either in 
this or in any other democratic country, except currently in Canada. 
It is too soon to tell what permanent marks this new experience will 
leave upon our history, or to what extent we shall have to maintain 
the existing controls during the transition from total war to total 
peace. But this much seems probable, that we shall not be able to 
terminate the controls abruptly, and that we shall be able to make 
good use in times to come of the lessons we have learned in what is 
feasible and what is not feasible for government to undertake and 
in what are the right ways and the wrong ways to elicit public 
cooperation in the execution of measures affecting the daily lives of 
all of us. 
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Great Britain stabilized its economy without legislative wage con- 
trols by providing drastic controls of manpower, prices and incomes 
—more drastic than any that we have yet adopted. Their main prin- 
ciples were worked out jointly by the representatives of organized 
industry, organized labor and the government—an example of the 
creative vitality of the tripartite method when practiced by men who 
have come to understand and trust one another through the experi- 
ence of collective bargaining and of collective consultation with the 
government. As a part of the overall program in Great Britain, it 
was agreed that general wage increases would not be sought, but that 
no legislation on this score would be needed. This agreement has in 
the main been sufficiently well kept. It was only made possible, 
however, by the adoption of a 100% excess profits tax and a very 
severe income tax affecting all levels of the population and empha- 
sizing the universality of sacrifice in the interests of the war effort. 
It has recently been reported that there are only three people in 
England with a net income after taxation of over $20,000 a year. 
The realization that no one in England has much to spend and that 
abnormal profits are not being made out of the war has undoubtedly 
removed one of the emotional causes of wage demands from which 
we ourselves have not been freed. 

In this manner the British have succeeded in getting along with- 
out legislative wage controls, and so it was that when we undertook 
to stabilize wages by law, there were no guide-posts in England and, 
of course, none in our own history. In view of the magnitude and 
complexity, 2s well as the novelty, of that undertaking the fact that 
it has succeeded at all should perhaps be a subject of. wonder. In 
measuring what has been achieved it should be kept in mind that the 
largest increases in the earnings of workers have been brought about 
not by wage increases, but by the shift of workers from lower-paid 
occupations to higher-paid war jobs, by the spread of incentive plans, 
by the working of longer hours per day and more days per week, 
by night shift bonuses, by rapid upgrading and promotions, and by 
other similar factors resulting from and essential to the nationwide 
expansion of production. 

The recent contract between the Secretary of the Interior and the 
United Mine Workers illustrates this point. Under this contract the 
miners increased their pay by $1.50 by agreeing to work one more 
hour a day (including 15 minutes of their lunch period) at the over- 
time rates called for by their old scales. They also would receive 
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about $2.50 more a week, if they worked six days, by the inclusion 
of travel time, in keeping with a court decision, in the number of 
hours worked for the purpose of applying the Fair Labor Standards 
Act. The Act was followed and travel time was paid for only after 
40 hours a week as required by its overtime provisions. The mem- 
ory of most persons is short. The original and insistent demand of 
the United Mine Workers was for an increase of $2.00 a day for no 
more work. The contract that was finally approved allowed $1.50 
more per day for one hour more work under the old wage scales. 
plus a small weekly adjustment for travel time after 40 hours. Wage 
rates were not increased; the stabilization policy was not violated: 
and the Board was assured by the Secretary of the Interior that a 
vitally needed increase in coal production would be brought about 
by the added hours of work. 

All but a very small fraction of the enlarged earnings of the 
nation’s workers have thus resulted directly from the expansion of 
production, and not from increases in wage rates. During the first 
year of wage stabilization, for example, (October 1942 to October 
1943), gross average hourly earnings of factory workers increased 
by a little under 10c, of which only a little over one cent was due to 
increases in hourly wage rates approved by the War Labor Board. 
The task of stabilizing is to maintain an even relationship between 
the price of labor, necessarily measured in terms of hourly wage 
rates, and the price of commodities. That task has thus far been 
substantially accomplished, in spite of formidable administrative 
difficulties which have caused concern to industry, labor and govern- 
ment alike. 

In the Act of October 2, 1942! Congress determined that the 
price of labor and the price of the things that labor must buy should 
be stabilized so far as practical as of September 15, 1942. There are 
many who assert, from differing points of view, that the parity thus 
established between the price of labor and the price of the things that 
labor must buy has not been successfully maintained, and heavy 
pressures are arising for a change in one component or the other. 
The President’s Committee on the cost of living index will give us 
more light on what has happened to one of these components since 
September 15, 1942. It would be helpful if we could have more 





*An Act to amend the Emergency Price Control Act of 1942, to aid in pre- 
venting inflation, and for other purposes; Approved Oct. 2, 1942, c. 578; 56 
Stat. 765. 
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exact information on what has happened to wages, the other com- 
ponent, since then, so that we might compare the two. An impartial 
and expert investigating body might well be appointed for this pur- 
pose. 

The pressures from the labor side for a revision of the wage 
stabilization program spring from a number of causes. For a time 
adjustments could be worked out under the Little Steel formula, but 
now nearly all the workers who could be compensated under that 
formula have already received the permitted adjustments. Adjust- 
ments can still be made to correct substandards of living, intra-plant 
misclassifications, and inter-plant inequities up to the minimum of 
the sound and tested going rates for the particular areas (or above 
these minima in rare and unusual cases when required by the critical 
needs of war production). Vacations with pay, night shift bonuses, 
and similar adjustments related to working conditions and not in- 
volving changes in wage rates may also still be effected. But all of 
these adjustments, when possible, are normally quite limited in scope, 
and they are believed by the unions to be inadequate to compensate 
for increases in the cost of living. Hence arises the struggle by 
powerful segments of organized labor, convinced that increased 


prices are pressing unjustly against static wages, to change the na- 
tional wage stabilization policy. 


The struggle is a human one. The capacity to reach final agree- 
ments upon all wage provisions has hitherto been a mainstay of 
collective bargaining. The granting of wage demands has been traded 
for the dropping of other issues. The dropping of wage demands 
has been traded for the granting of other issues. The elimination 
from the bargaining table, by government, of the capacity to agree 
upon general wage adjustments has therefore brought with it a sense 
of collective frustration which has been reflected in part by the in- 
crease in the number of strikes during 1943 as compared with 1942. 
Rank and file dissatisfaction, which accounts for many strikes of 
dissident groups against the wishes and even in defiance of their 
union leaders, may be accounted for, to some extent at least, by the 
unfulfillable desire to secure wage increases. While these desires 
arise from the very real impact of the increased cost of living upon 
many low wage earners and low fixed-income groups, psychological 
factors are perhaps even more important. Visable signs of excessive 
corporate and individual earnings have not been wanting. The sons 
and daughters of many older workers have been making more at the 
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shipyards and munitions plants than their fathers who are still en- 
gaged in peace-time callings. Many workers received increases be- 
fore stabilization took effect which exceeded any that could be subse- 
quently allowed to other groups under the 15% limitation of the 
Little Steel formula. 

Workers who received 15% or more before stabilization took 
effect found themselves subsequently frozen under the Little Steel 
formula, and forgetting what they had already received before stabili- 
zation became jealous of those who having received nothing before 
stabilization, were entitled to a 15% adjustment. 

These and numerous other examples of inequalities which lie all 
about us and which cannot possibly be remedied, save in part by 
taxation, without a general upward spiral of wages and prices, have 
contributed to the uneasiness of many elements of our population 
who have not been able to perceive the relationship between stabiliza- 
tion and the winning of the war. The task of maintaining industrial 
peace under these circumstances has been rendered additionally diffi- 
cult by the almost overnight change in the composition of our work- 
ing forces. Millions who have gone from the factories into the armed 
services have had to be replaced. Other millions have had to be 
added. Women, adolescents, older people, white collar workers and 
salesmen out of jobs, migrants from farms and hills—a new army of 
folk have swarmed into the new plants and the reconverted old plants, 
north, south, east and west—a multitude without industrial experi- 
ence, without training in union organization, without any tradition of 
discipline and, for the most part, without any future stake in the jobs 
they have temporarily filled. Correspondingly, new foremen and 
other supervisors have had to be created by mass promotions, without 
the usual seasoning and testing, and frequently with new executives 
over them similarly lacking in background. These supervisors and 
executives, faced with the necessity of turning out maximum pro- 
duction in the minimum time, have had to introduce—more often 
than not without any experience to guide them—rotating shifts, night 
work, substantially lengthened work-weeks, and untried incentive 
plans, all of which call for the most careful human handling and 
adjustments and are fertile sources of grievances. 

These and other war time factors have greatly complicated the 
task of working out satisfactory labor relations. They are at the 
root of much of the restlessness which expresses itself in small, tem- 
porary and numerous stoppages, and which lend support to the drive 
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by many union organizations against the national wage stabiliza- 
tion policy. 

This restlessness, in its larger aspect, is a problem of the Amer- 
jcan spirit. It underlines the need of drawing together all elements 
of the American people in a new unity of purpose, dedicated to the 
winning of the war in order that the peace to come may lead to a 
fitter habitation for the body and soul of man. Of this the President 
spoke in his message of yesterday to the Congress? and in his talk 
to the people. 

In that message he called, among other things, for the re-enact- 
ment of the act of October 2, 1942, which will otherwise expire in 
June of this year, and upon which the wage stabilization program 
rests. As to the necessity for stabilization of wages as well as prices 
he said in part: 


“In this war, we have been compelled to learn how interde- 
pendent upon each other are all groups and sections of the 
population of America. 

“Increased food costs, for example, will bring new demands 
for wage increases from all war workers, which will in turn 
raise all prices of all things including those things which the 
farmers themselves have to buy. Increased wages or prices 
will each in turn produce the same results. They all have 
a particularly disastrous result on all fixed income groups... . 
“If ever there was a time to subordinate individual or group 
selfishness to the National good, that time is now. Disunity 
at home—bickerings, self-seeking partisanship, stoppages of 
work, inflation, business as usual, politics as usual, luxury as 
usual—these are the influences which can undermine the mor- 
ale of the brave men ready to die at the front for us here.” 


The dependence of the whole wage stabilization program upon 
the Act of October 2, 1942 is still imperfectly understood, as is 
illustrated by the popular misconception of the Little Steel formula 
as the main source of the limitation upon wage adjustments. The 
Little Steel formula was developed by the Board in July, 1942 as 
an exception to the rule that there should be more general wage in- 
creases in war-time. That rule was laid down implicitly in the 
President’s message of April 27, 1942, and it was affirmed by the 
Act of October 2, 1942 in the general requirement that wages and 
prices should be stabilized so far as practicable as of September 15, 





* The reference is to the President’s Message to the Congress on the state of 
the Union, Jan. 11, 1944. 
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1942. The Little Steel formula was an exception designed to per- 
mit the minority of workers who had not received an adjustment 
for the increased cost of living up to the start of the wage stabili- 
zation program to receive such an adjustment. The adjustment 
was fixed at 15%, which represented the rise in the cost of living 
from the stable period which ended about January 1, 1941 up to the 
start of the stabilization program in May, 1942. From that time on 
all were to be in the same boat. Approximately two-thirds of our fact- 
ory workers had up to that time received increases of 15% or more. 
The Little Steel formula was aimed to permit the other one-third to 
receive like treatment, up to the 15% limit. As I have said, most of the 
adjustments which were thus permissible have already been brought 
before the Board and approved. 

Since the Board is required by executive regulations to apply 
the Little Steel formula as originally developed, the Board could not 
now change it without executive approval, but the point I am mak- 
ing is that what really stands in the way of further general wage 
adjustments is not the Little Steel formula itself, but the over-all 
principle derived from the Act of October 2, 1942 and the message 
of April 27,1942, that there should be no more general wage in- 
creases in war time. 

Support of that principle is clearly given by the President’s latest 
message to Congress. But the program is a rounded and interde- 
pendent one. “A realistic tax law, which will tax all unreason- 
able profits, both individual and corporate,” “a continuation of the 
law for the renegotiation of war contracts” and “a cost of food law” 
—these measures he declares to be indispensible accompaniments of 
the reenactment of the Act of October 2, 1942, just as in his mes- 
sage of April 27, 1942 he grouped together into an interdependent 
whole each of the elements essential to successful stabilization. The 
line to be held is therefore not a straight line, but a circle, and hold 
it, we must, as comrades in a civilian army pledged to the support of 
those who are offering their lives in defense of civilization on cel 
battlefields than any we shall know. 

In conclusion, I should like to add a word about the work of 
the War Labor Board. During the first 11 months of 1943 the 
Board issued final decisions in 3,700 dispute cases involving more 
than 3,500,000 workers. During the same period the Board de- 
cided more than 109,000 voluntary wage approval cases involving ap- 
proximately 6,000,000 workers. The Board is currently receiving a- 





March] IMPACT OF WAR ON LABOR RELATIONS 61 


bout 125 disputes a week and about 3,000 voluntary wage approval 
cases a week. The load is distributed, of course, among the 12 Re- 
gional Boards, and the National Board is currently retaining only 
about one or two cases a week for direct handling in Washington. 
More and more the National Board is seeking to limit itself to appel- 
late functions, to formulating major policies through tripartite discus- 
sions and through the disposition of a limited number of nationally 
important disputes, and to improving its procedures and strength- 
ening its staff in order that back-logs may be eliminated and cases 


processed without delay. No one is more painfully aware of exist- 


ing delays, or more determined to remedy them, than the mem- 
bers of the Board and its staff. I have cited the case load figures 
only to indicate the magnitude and complexity of the job which the 
Board faces, the extent and nature of which no one—least of all the 
members of the Board—forsaw when the Board was established. 

Imperiectly though the Board has succeeded in coping with the 
flood of work which has come upon it, I doubt if it could have sur- 
vived at all thus far had it not been for its tripartite structure. As 
you know, the Board and each of the Regional Boards and ail of the 
disputes panels are composed equally of representatives of industry, 
labor and the public. There are likewise tripartite industry com- 
missions or panels, as in trucking, shipbuilding, war shipping, non- 
ferrous metals, West Coast lumber, and newspaper publishing, and 
there are tripartite committees of Board members and even tri- 
partite staff committees. 

The value of the tripartite system is incalculable. In the first 
place, it is an educational process and a training ground for all those 
participating in it. The public representatives have learned and are 
constantly learning from the industry and labor representatives 
facts and view-points which no books could ever contain. The in- 
dustry and labor representatives have aaquired new insight into each 
other’s problems and a new trust in each other’s motives, and they 
have learned from the public representatives to examine their tradi- 
tional demands and their inherited dogmas with a new objectivity 
and against a wider perspective. One can watch this process of 
fusion of understanding grow like a living thing in the various 
Boards and standing panels and commissions. 

One man’s mind contains little wisdom. One man’s view-point 
is always distorted. It is only out of the interpenetration of dif- 
fering minds and view-points that sound judgments spring. 
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In the second place, the tripartite system, by charging each com- 
ponent element with equal responsibility for the final decision, 
pledges each component element to support that decision once it has - 
been made and to see to it that compliance is had, no matter how 
distasteful the outcome. This principle has never been deviated 
from on the National War Labor Board. The industry members, 
when outvoted, have loyally sought to persuade the losing party to 
comply. The labor members, when outvoted, have done the same. 

There are those who suggest that the tripartite method may be 
all right in the case of ordinary disputes, but that in wage disputes 
a body of public members would be preferable, because of the danger 
that labor and industry, both sometimes chafing equally under stabil- 
ization restraints, might combine to outvote the public members con- 
trary to the public interest. Actually this danger is a negligible one. 
In the more than one hundred thousand wage cases thus far de- 
cided the public members have been outvoted, in the regions and on 
the National Board, in not more than a dozen instances, none of them 
of any real consequence. But in addition, the wage stabilization 
program cannot, for the most part, be applied by rule of thumb or 
exact measure. All sorts of policy questions, calling for practical 
knowledge of the industries involved and for a combined judgment, 
are constantly arising. Finally, and most important, there is the 
problem of compliance. 

The War Labor Board has had to say NO with increasing fre- 
quency not only to employers seeking adjustments to hold their men, 
but to unions who have obtained favorable agreements voluntarily 
entered into, to other unions who have been awarded increases by 
arbitrators, and to still other unions struggling for wage increases 
which in peacetime they might have gained by strikes. The support 
given the Board by its labor members in these most difficult cases 
has been unselfish and unstinted, and without it the industrial scene 
would have been more troubled than it is today. 

It has been said by critics of the tripartite system that the pub- 
lic members can make decisions only by shuttling back and forth 
between the one side or the other, from case to case, and thus the 
decisions will be a series of compromises representing no consistent 
principles. One might suppose that this would be the result, but ex- 
perience has proved otherwise. In about two-thirds of its dispute 
cases, the vote of the War Labor Board has been unanimous. The 
dissents on the industry side have been chiefly on questions of main- 





March] IMPACT OF WAR ON LABOR RELATIONS 63 


tenance of membership, and on the labor side chiefly on the denial of 
wage demands, although on occasion industry has voted for main- 
tenance of membership, and labor for wage denials. Lest you sup- 
pose that these are the only two issues dealt with by the Board, I 
should like to add that in a recent survey of the Board’s dispute 
cases covering a period of more than a year and a half, it appeared 
that over 77 major issues had been dealt with. 

Actually, therefore, a surprisingly high degree of unanimity 
prevails within the tripartite Board; and so far as the consistency of 
its rules are concerned, while it always proceeds on a case to case 
basis, no one who has studied the cases can fail to be struck by the 
emergence of definite principles of industrial relations and of wage 
setting which are being constantly applied, refined and developed. 
1 believe that this body of principles, when thoroughly understood, 
may serve as a helpful guide to employers and unions in their col- 
lective bargaining processes when the war is over. 

Tripartite labor boards, like other human institutions, have their 
frailties and make their share of mistakes. They cannot succeed or 
long survive without vigorous and able members, alike on the indus- 
try, the labor and the public sides. Let anyone of these sides become 
weak and the whole body will become weak. While the members 
must be truly representative of those for whom they speak, they 
must have sufficient strength, self-confidence and standing to be 
able to make their own decisions on the merits without having to 
pause and take their directions from particular pressure groups. To 
obtain men of this calibre it is essential that the tasks assigned to 
them be sufficiently responsible, and allow sufficient room for judg- 
ment, to challenge their best efforts. Finally, the tripartite method 
requires extensive continuity of service, because its inner essence 
is a coming together of minds and view-points in an atmosphere of 
mutual trust and of loyalty to the common undertaking. 

I do not know whether the Regional Boards and the tripartite 
panels now functioning in every industrial area have struck roots 
deep enough to ensure their survival when peace has come, nor 
whether some sort of a tripartite national labor board will become 
a permanent part of our governmental structure. But of two things 
I am sure: first, that the tripartite method has developed, from in- 
dustry, labor and the public ranks, many hundreds of men who will 
be better able to serve their country by virtue of the experience they 
have shared in common; and secondly, that democracy would do 
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well in the difficult days ahead to place increasing reliance on the 
collective wisdom which emerges when men of diverse interests are 
brought together around a table and are kept there till they have 
learned from each other how to shape a program in the interests 
of all.® 





* The following further note, not included in the address as delivered, has 
been written by the editor on the basis of a brief letter from Dean Garrison, and 
is believed to represent his views: 

A substantial number of persons believe, some of them very strongly, that a 
quasi-judicial tribunal ought as a matter of principle to be composed exclusively 
of representatives of the impartial public, and should not include any representa- 
tives of the conflicting groups. The analogy, of course, is to the composition of a 
Court. 

In answer to this view, it can be pointed out that Courts differ in two respects 
from such an agency as the War Labor Board, that is: 

Courts rarely have to mediate between conflicting organized groups. The 
bulk of the controversies reaching Courts are between individuals, or between 
corporations, or between individuals and corporations, or between either and th: 
Government. An agency which is appropriate and effective for this kind of con- 
troversies might not be successful in adjusting controversies between conflicting 
organized groups. 

Second: Courts in our society, and the whole of democratic Government 
depend for compliance with their judgments more on persuasion and acceptance 
than they do on force. In the types of controversies with which they regularly 
deal the traditional persuasive apparatus of Courts is sufficient in the great ma- 
jority of cases to bring about compliance. But in conflicts between great organized 
groups this might not be the case—unless each group had members on the Court. 
When voluntary compliance fails in a group conflict the use of force, especially 
the contempt process,. incurs the risk of counter-measures by the group. An 
important part of the objective of the tri-partite method is to secure compliance. 

Dean Garrison might have referred, as an analogy, to the structure of the 
Permanent Court of International Justice, under its Statute. That Court, of 
course, hears only cases between Governments, and the problem of compliance is 
acute. For that reason the Statute give¢ the parties representation on the Court. 
If one of the regular Judges is a National of one of the Contesting States he is 
not thereby disqualified (unless of course he has had a part at some stage in the 
matter being litigated); and if either of the Contesting States has no National 
upon the Court, one is appointed for the case. See Article 31 of the Statute of 
the Court (original form, Hudson, World Court Reports, Vol. I, p. 22; amended 
form, Vol. IV, p. 19).—Ed. 





THE WORK OF THE WISCONSIN SUPREME COURT: 
BUSINESS ASSOCIATIONS 


(Since 1937) 
Quincy H. Hate 
A. 


DOMESTIC CORPORATIONS 


With but one exception, (Johnson v. Bradley Knitting Company, 
228 Wis. 566, 280 N.W. 688, 117 A. L. R. 1276) the decisions of 
the Supreme Court of Wisconsin since 1937 dealing with domestic 
business corporations have not been of great importance, and have 
not enunciated any rule of law that has marked a mile stone in the 
growth of corporation law in the State of Wisconsin. The deci- 


sions are here dealt with in their chronological order. 

Kettenhofen v. Sterling Oil Co., 226 Wis. 178, 275 N.W. 425 
(1937). This case involved a situation arising out of a rather com- 
mon method of raising money for construction of a gasoline filling 
station. The corporation promoting the filling station sold “units” 
in the amount of $300.00.—one unit representing one and one-half 
shares of Class B, non-par stock, and $150.00 par value of one 
“participating operation certificate’. The participating operation 
certificate contained a promise to pay the purchaser $300.00 on or be- 
fore 10 years, such amount to be secured from the sale of petroleum 
products. This participating operation certificate was secured by 2 
deed of trust of the filling station property. Upon suit brought to 
foreclose the trust deed as a mortgage, the Court held that the de- 
finite promise in the participating operation certificate to pay a cer- 
tain sum of money at a certain date, created the relationship of 
debtor and creditor between the issuing corporation and the owner 
of the certificate, and the mere fact that the purchaser at the same 
time purchased certain Class B, non-par stock of the corporation, 
and was to be paid his $300.00 debt out of a part of the selling price 
of the petroleum products sold at the station, did not make such 
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certificate purchaser a joint adventurer with the issuing corporation. 

The Court distinguished this case from other cases holding to 
the contrary by emphasizing that here the participating certificate 
contained a definite promise to pay a sum certain at a fixed time 
in the future, a feature lacking from other similar cases. 

Koelbel v. Tecktonius, 228 Wis. 317, 280 N.W. 305 (1938). 
In this case, the Supreme Court reaffirmed the familiar rule that a 
director of a corporation occupies a fiduciary relationship to it, and 
any agreement whereby a director’s powers are to be exercised or 
restrained in consideration of a payment to him, is a gross violation 
of the fiduciary relationship and the agreement is unenforcible. 

Johnson v Bradley Knitting Co., 228 Wis. 566, 280 N.W. 688 
(1938) 117 ALR 1276. A recent commentator refers to this case 
as the most important decided by the Wisconsin Supreme Court 
in the field of corporation law for several years.1 (NEMMERS, WIS- 
CONSIN LAW REVIEW,May, 1943, p. 417) 

The Bradley Knitting Company had outstanding certain first 
and second preferred stock in addition to its common stock. The 
company encountered financial embarrassment and a plan of reor- 
ganization was proposed which reduced the dividend rate on the 
first preferred stock from seven per cent. to five per cent., changed 
the ratio of net quick assets to the par value of outstanding first 
preferred stock by a substantial reduction, reduced the percentages 
of profits to be set aside as a sinking fund for the first preferred 
stock, offered preferred stockholders a dividend warrant of a par 
value of $20.00 in payment of accrued preferred dividends of $35.00, 
and made other substantial changes in the privileges accorded to the 
preferred stock when such stock was issued and sold. The proposed 
plan of reorganization was submitted to the preferred and common 
stockholders for approval, and more than 75% of each class of stock 
voted in favor of the amendment. The plaintiff Johnson and one 
other small stockholder were the only ones who voted against the 
amendment. This suit was brought by the plaintiff Johnson to re- 
strain the defendant company from carrying out this plan of reor- 
ganization. The plaintiff contended (1) that the Wisconsin Statutes 
(Section 180.07 (1), and Section 182.13) although authorizing 
amendments to Articles of Organization by a vote of the requisite 
majority could not permit a vote of such requisite majority of stock- 





*Nemmers, 1943 Wisconsin Law Review 417. 
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holders to impair the contractural obligations between the issuing 
corporation and a preferred stockholder as set forth in the terms of 
the preferred stock, and an attempt of such requisite majority so to 
do, impaired the vested rights of the preferred stockholders; (2) 
that this attempted exercise of the statutory privilege of amending 
the Articles of Organization was unconstitutional, and (3) that the 
Federal Bankruptcy Act is the only Legislative enactment that could 
legally modify the rights conferred on the preferred stockholders by 
the terms of the preferred stock contract. 

In a four to three decision (Justices Fowler, Fritz, and Fair- 
child dissented), the Court held (1) that the statutes of Wisconsin 
conferring the right upon the requisite majority of each class of stock- 
holders to amend the Articles of Organization of a corporation, are as 
effectively a part of the plaintiff’s certificates of stock and of the 
corporate charter as though printed therein; (2) that these statutory 
provisions, being deemed part of the stock certificate contract and 
of the corporate charter, a stockholder purchasing such preferred 
stock consents in advance to the making of such changes as the 
statutes permit, and (3); that therefore, an exercise of the right by 
the requisite majority is neither an impairment nor a breach of the 
preferred stock contract. 

Mr. Justice Fowler, writing the dissenting opinion, took the posi- 
tion that the majority decision overruled the decision in Koeppler v. 
Crocker Chair Company, 200 Wis. 476, 228 N.W. 130, (holding that 
a preferred stockholder’s rights could not be affected by any action 
of the other preferred stockholders) and, conceding that the Court 
had the right to overrule the Koeppler case, nevertheless he emphat- 
ically took the position that the decision in the Koeppler case is cor- 
rect and should be adhered to. Justice Fowler met the argument 
of the majority opinion (written by Justice Martin) head on and took 
the position that the contract between a corporation and its preferred 
stockholders, as set forth in the provisions of the preferred stock- 
certificate, could not be impaired by any subsequent action of the 
corporation without the consent of such preferred stockholder. 
Justice Fowler emphasized (about which there was no dispute) 
that the voted changes were vital, fundamental, and destroyed valu- 
able rights theretofore held by the preferred stockholders. In his 
usual forthright language, he expressed the minority view in no un- 
certain terms. The doctrine adopted by the Court, he contended, 
renders “all preferences of preferred stock subject to destruction 
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and renders such stock subject to be placed on absolutely the same 
status as common. * * * As well in principal may cancellation 
of preferred stock be authorized as destruction of the rights and 
privileges inherent in it by the terms of the certificates representing 
it. * * * If three-fourths or all but one stockholder desire the change 
here adopted, let them accept it for themselves, but they should, in 
common honesty, be held to respect the rights of the stockholders 
who do not wish to forego their rights”. 

The problem involved in this case is, of course, a very vital one 
from the practical business standpoint. Is a small minority of 
stockholders to be permitted to override the vast majority vote of 
the various classes of stockholders so as to force a distressed cor- 
poration into bankruptcy? Is the requisite majority of all classes 
of stockholders to be permitted to ride rough-shod over the small 
dissenting minority ? 

The majority decision from the point of view of practical bus- 
iness, is undoubtedly sound. Where the requisite majority of each 
class of stock believes that the proposed amendments to the prefer- 
red stock are preferable to a reorganization under the Bankruptcy 
Act, it would seem that the view of the majority owners of the 
stock should prevail. The large majority of stockholders should 
be permitted to use its best judgment as to what is best to protect 
its investment in the corporation. 

However, it is frequently a bitterly contested question how far 
a requisite statutory majority:can go in amending Articles of Or- 
ganization. The majority opinion in this case (except as to payment 
of accrued dividends) probably goes no farther in permitting amend- 
ments than other courts have gone.? (General Investment Co. v. 
American Hide and Leather Co., 129 Atl. 244, N. J.). 

The problem involved stems from the celebrated decision in the 
Dartmouth College case.2 (The Trustees of Dartmouth College 
v. Woodward, 4 Wheat. 518; 4 L. Ed. 629, (1819). 

The British Crown, in 1769, granted a charter to the trustees of 
Dartmouth College. In 1816 the New Hampshire Legislature pass- 
ed a law amending the original charter. The United States Supreme 
Court, by a divided Court, (the controversy, although over a cen- 





* General Investment Co. v. American Hide and Leather Co., 129 Atl. 244, 
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*The Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 4 L.Ed. 
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ture old, can still divide a court and produce a vigorous dissent) 
held that the original charter was a contract that could not be im- 
paired or altered in a material respect by the New Hampshire leg- 
islature. Mr. Justice Story, in his concurring opinion, suggested 
that a legislature, if it cared to alter or amend a corporation’s charter, 
should reserve such right in granting the charter. Wisconsin, by 
its Constitution, reserved such right. (WISCONSIN CONSTITUTION, 
Art.XI, Section 1. The Attorney General v. Railroad Corporation, 
35 Wis. 425). This reservation of power to alter and amend does 
not permit such an amendment as will impair vested or material 
contractual rights. The controversy always arises over the question, 
“What are vested or material rights?” 

The minority decision appears to have the better foundation from 
the point of logic; the majority opinion, the better from the point 
of sound business practice. Must a large majority of stockholders 
(whose financial interest at stake is many times that of a small, dis- 
senting minority) be prevented from protecting its investment in a 
distressed corporation by reason of the objection of a smali minority 
vote? Must the majority stockholders who have the most to lose 
if its judgment is wrong, be forced into the Bankruptcy Court with 
its expense and other attendant damage to a corporation because a 
small amount of stock disagrees with the judgment of the majority? 
From the point of view of practical business the majority opinion 
is sound. 

The Court’s opinion does not dwell upon the different preferred 
stock changes that were adopted by the corporation, but applies its 
opinion to them all. As regards the payment of accrued, preferred 
dividends, amounting to $35.00 by a dividend warrant of a par value 
of $20.00, it would seem that clearly this is the impairment of a 
contractual or vested right that is guaranteed by the Constitution. 

As pointed out by Mr. Nemmers in his Article above referred 
to, the weight of authority is against permitting a change in accrued 
dividends, such as is permitted by the majority opinion in this case. 
The New Jersey court, although adopting in principle, the rule of 
law laid down by the majority decision in this case, limits the ap- 
plication of the rule, in that although accrued preferred dividends 
may be wiped out they can not be wiped out to the extent that earned 





‘Wisconsin Constitution, Art. XI, Section 1. The Attorney General v. Rail- 
road Corporation, 35 Wis. 425. 
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surplus exists. Mr. Nemmers suggests that the legislature should 
enact the New Jersey rule or the New York provision that “dis- 
senters” are entitled to the fair value of their shares in cash if they 
do not desire to continue with the corporation in its amended form.5 
See (/n re Silber-Krans, 250 N.Y. 242, 165 N.E. 279). 

Mr. Nemmers likewise comments upon the fact that the decision 
being four to three, it cannot be considered the settled law in Wis- 
consin. However, since that decision, the Court has, in two sub- 
sequent decisions, (Hull v.Pfister and Vogel Leather Co., 235 
Wis. 653, 294 N. W. 18, and Milwaukee Sanitorium v. Lynch, 
238 Wis. 628, 300 N. W. 760,), reaffirmed the majority position 
that the general corporation law of Wisconsin is part of a corpor- 
ation’s charter and by implication is incorporated into the contract 
between the corporation and its stockholders, and that the requisite 
statutory majority can amend a corporation’s charter in almost any 
respect. It would seem that the rule laid down in this case is now 
the settled law in this State. 

Kreutzer v. Gallagher, 229 Wis. 273, 282 N. W. 22. Defend- 
ants were stockholders in an insolvent corporation. Plaintiff was 
an employe of the corporation and sued defendant stockholders 
under Section 182.23 to recover wages due and unpaid plaintiff 
from the insolvent corporation. Held that the statute limiting a 
stockholder’s liability for unpaid wages to six months, did not 
necessarily refer to the last six months of employment (in this 
case, a part of the last six months had been paid), but that the 
statute referred to any unpaid six months of employment. 

Fetzer v. State Bank of Forrestville, 229 Wis. 452, 282 N.W. 
639. A number of banks agreed to indemnify another bank for 
losses it might sustain if it assumed the liabilities of a third bank 
then experiencing a heavy run during the panic of 1931. In a 
suit on this agreement, the defense of ultra vires was interposed. 
The Court held that a bank, like any other corporation, has the 
right to make any contract necessary to effect its purpose, or to 
conduct its business, and under the circumstances involved, the in- 
demnifying contract was not ultra vires. 

Restlawn Memorial Park Association v. Solie, 233 Wis. 425, 
289 N. W. 615. A corporation needing additional cash authorized 





*In re Silber-Krans, 250 N.Y. 242, 165 N.E. 279. 
*Hull v. Pfister and Vogel Leather Co., 235 Wis. 653, 294 N.W. 18, and 
Milwaukee Sanitorium v. Lynch, 238 Wis. 628, 300 N.W. 760. 
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the sale of its stock and agreed to pay 15% commission for such 
sale. Held that a corporation can pay a commission for the sale 
of its stock and Section 182.06 which requires that all stock be sold 
for its par value is not violated by paying a certain percentage of 
the selling price for services rendered in effecting the sale. 

Hull vy. Pfister and Vogel Leather Co., 235 Wis. 653, 294 N. W. 
18. The Pfister and Vogel Leather Company sustained heavy op- 
erating losses prior to 1930, resulting in a capital deficit. The com- 
pany reduced its common stock and its par value so as to create 
a capital surplus. The company then went into voluntary liquida- 
tion, and a dispute arose between the preferred stockholders and 
the common as to the distribution of the company’s assets. The 
Court held, (1) that the surplus capital of the corporation, created 
not from earnings, but from a reduction of stock, represented capital, 
and not earnings, and therefore could not be used to pay arrears in 
preferred stock dividends, and (2) that Section 182.13 (1) limits 
to net profits payments to be made to preferred stockholders on ac- 
count of accumulated dividends and premiums, over common stock- 
holders. The preferred stockholders were not entitled to payment 
of accumulated dividends and premium out of capital surplus, which 
had been created by a reduction of the common stock. In view of 
the wording of the statute, no other conclusion seems possible. 

The Court then reiterated its position in the Johnson vs. Bradley 
Knitting Company case that the general corporation laws of Wiscon- 
sin form a part of a corporation’s charter and constitute by implica- 
tion a part of the contract between the corporation and its stock- 
holders. 

Lisbon Town Fire Insurance Company v. Tracy, 236 Wis. 651, 
296 Wis. 126. The Court adhered to the established rule that the 
minute book of a corporation is competent evidence of what trans- 
pired at a corporate meeting, that such book is properly admitted in 
evidence to prove what transpired at such meeting, and that if the 
minutes are incomplete, the president of the corporation, who was 
present at the meeting, could properly testify to corroborate the 
written record. 

Allen v. Trepte, 238 Wis. 8, 298 N.W. 55. Defendant guaranteed 
a corporation’s bonds. The corporation was recognized under the 
bankruptcy act and the bondholders were given stock in exchange 
for their guaranteed bonds. A bondholder, who had received such 
stock in the reorganization proceedings, transferred the stock to 
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plaintiff, who then brought suit against the defendant on his guar- 
anty. Held that the original bondholder undoubtedly had a claim 
against the defendant guarantor, but that claim was not transferred 
to the plantiff by an assignment of the stock which the bondholder 
had received in exchange for his bond. 

Pick v. Westbar Stamping Co., 238 Wis. 93, 298 N.W. 58. 
The Court here restated its previous ruling that under Section 182.10, 
a stockholder of a corporation, even though he be president and 
general manager of a competing corporation, is entitled to examine 
the books and records of the corporation in which he holds stock. 

At common law, the right of a stockholder to inspect the cor- 
poration’s books was not an absolute one and was more in the nature 
of a privilege than a right. The purpose of such examination had to 
be germane to his interest as a stockholder.? (Chas. Hegewald Co. 
v. State, 196 Ind. 600, 149 N.E. 170, 43 A.L.R. 775). But when 
statutes were passed (such as Section 182.10) the majority of the 
Courts took the position that the Legislature intended the new 
statute to be liberally construed and allow a stockholder the absolute 
right to inspect the corporate books, provided the inspection was 
made at a reasonable time.* Cincinnati V olkblatt Co., v. Hoffmeister, 
62 Ohio St., 189, 56 N.E. 1033, 48 L.R.A. 732. Recently, however, 
there has been a tendency away from the earlier point of view and 
the majority now seems to hold that a stockholder’s motive in asking 
an inspection of the books is a matter of judicial inquiry, irrespec- 
tive of the statute.? (State v. Monida and Y. Stage Co., 110 Minn. 
193, 124 N.W. 971, 125 N.W. 676). 

Our Court, in its decision commented, apparently with approval, 
upon a bill pending in the Legislature which would limit this abso- 
lute right of inspection under Section 182.10. This bill was not pass- 
ed, but the Court’s comments in this decision would indicate that if 
the Legislature limits the statutory right of inspection to one germane 
to the stockholder’s interest as a stockholder, the Court would wel- 
come the change. The present rule seems too broad. 

Milwaukee Sanitorium v. Lynch, 238 Wis. 628, 300 N.W. 760. 
Plaintiff corporation brought this action for declaratory relief to 





"Chas. Hegewald Co. v. State, 196 Ind. 600, 149 N.E. 170, 43 A.L.R. 775. 

‘Cincinnati Volkblatt Co. v. Hoffmeister, 62 Ohio St., 189, 56 N.E. 1033, 482 
L.RA. 732. 
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determine the validity of certain actions taken by its stockholders and 
by all directors. The plaintiff corporation amended its Articles to 
provide that some of its unissued stock could be sold to officers or 
employees for such consideration in services and money as the Board 
of Directors might determine without prior offer of the stock to the 
then existing stockholders. Held that the rule of preemptive right of 
stockholders to purchase new stock is not rigid, but has several ex- 
ceptions, and that the Wisconsin Statutes give the stockholders of a 
corporation the right to amend the Articles of Organization of a 
corporation in any way they could have provided originally, and that 
this statute is part of the stock certificate by implication and of the 
corporate charter, and a stockholder purchasing the stock consents 
in advance to the making of such changes. 

The rule laid down in this case, providing for exceptions to the 
preemptive right of stockholders to purchase new stock, is supported 
by the weight of authority. 


his case further strengthens the decision of the majority in 


Johnson vs Bradley Knitting Company, by reiterating (in this case 


by a unanimous decision) that the corporate statutes are part of a 
corporate charter and the corporate stock certificates. 

May Tire and Service, Inc. vs Sinclaire Refining Co., 240 Wis., 
260, 3 N.W. (2) 347 (1942). Plaintiff corporation was organized 
for the purpose of dealing in real estate and owned a gasoline serv- 
ice station. It entered into a written guaranty with defendant, guar- 
anteeing the account of a subtenant under defendant. Dispute arose 
as to the liability of plaintiff corporation on its guaranty of the mer- 
chandise account of defendant's subtenant, plaintiff contending that 
it, being organized to deal in real estate, it was ultra vires to guar- 
antee the merchandise account of another. Held that a corpora- 
tion cannot bind itself to purposes stranger to those for which it 
was created, but that except as restrained by law, a corporation has 
the implied power to make all contracts which will further the ob- 
jects of the corporation’s creation. The Court stated that the con- 
tract of guaranty in this case could reasonably be expected to increase 
the corporation’s business and was therefore valid. 

Held, also, that a written contract signed by the vice-president 
and secretary of a corporation, and sealed with the corporate seal, 
is prima facie evidence of proper authority on the part of the offi- 
cers to sign, that an instrument executed under a corporate seal, 
carries with it prima facie appearance of authority, and that knowl- 
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edge by the Board of Directors of corporate acts performed by cor- 
porate officers is sufficient to constitute a ratification of such acts. 

West Milwaukee vs Bergstrom Mfg. Co., 242 Wis. 137, 7 N.W. 
2nd, 587, (1943). Held that under the provisions of Section 181.02, 
a dissolved corporation continues to be a body corporate for the pur- 
pose of prosecuting and defending actions for three years after the 
filing and recording of the resolution of dissolution, but on the ex- 
piration of such three year period, the corporation ceased to exist, 
so that an action then pending against it and not yet tried abates. 
Upon the expiration of three years following the dissolution of a 
corporation, however, a creditor may follow the corporation’s assets 
into the hands of a transferee, if the property was transferred for the 
purpose of being applied by the transferee so far as necessary to the 
payment of the dissolved corporation’s indebtedness, or if the proper- 
ty was transferred for the purpose of hindering, delaying, and de- 
frauding a creditor without the dissolved corporation receiving fair 
value or equivalent for its property, and leaving the dissolved cor- 
poration without any funds or property with which to pay its debts. 


B. 
FOREIGN CORPORATIOIN 


Petition of Northfield Iron Company, 226 Wis., 487, 277 N.W. 
168 (1938). Original action of prohibition brought by petitioner, 
a foreign corporation, to restrain a Circuit Court from proceeding 
with an action against petitioner for the reason that proper service 
of summons was not made upon the petitioner. Petitioning corpor- 
ation sold to the Town of Oconto, a steel bridge. Petitioner’s sales- 
man Crozeir resided in the Town of Oconto. The affidavits estab- 
lished that the petitioning corporation had no property, office, or 
place of business in the State of Wisconsin. It entered into a written 
contract with one Crozier, by which Crozier was to become a sales- 
man in Wisconsin for petitioning corporation. The salesman was to 
solicit the orders and forward them to petitioning corporation outside 
the State of Wisconsin. If such orders were accepted, the salesman 
was to receive a commission. 

Crozier’s sole authority consisted of soliciting orders, and his pay 
was on a commission basis on completed sales. He had no other 
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authority on behalf of petitioning corporation. The salesman had 
made but two sales for petitioning corporation when service of the 
summons in the Circuit Court action was made upon him. 

Held upon the strength of International Harvester Company vs 
Kentucky, 234 U. S. 579, 34 Sup. Ct. 944, and Tetley, Sletten & 
Dahl vs Rock Falls Manufacturing Co., 176 Wis. 400, 187 N.W. 204 
that the service was valid and that the State Court is bound by the 
decisions of the Supreme Court of the United States in delineating 
the power of a State to authorize service of process on foreign cor- 
porations by service upon their officers and agents; that a State 
statute is valid which provides for service upon the soliciting agent 
of a foreign corporation whose only business, aside from solicitation 
of orders within the State, is the filling of these orders through Inter- 
state Commerce ; and that the Wisconsin Statute (262.09) (13) which 
authorizes service upon an agent having charge of or conducting any 
business for the corporation in Wisconsin implies a continuity of 
operation and not a single isolated transacton, but that here, Crozier 
was hired as a salesman in February, 1937, and service was made 
upon him in September, 1937, during all of which time he was the 
salesman for the company in Wisconsin, although he had made but 
two sales during that entire period of time. The Court then stated 
that the statutes does not require that actual sales must be made over 
an extended period of time, but that it is sufficient for the salesman 
to be continuously engaged in attempting to make sales for a reason- 
able period of time. 

State ex rel. Johnson vs Aarons, 231 Wis. 524, 286 N.W. 27 
(1939). One Abraham slipped upon a sidewalk at a filling station 
owned by the Standard Oil Company of Indiana in the City of La- 
Crosse. Suit was started in the Circuit Court for Milwaukee County. 
Motion was made to change the venue to LaCrosse County. The 
motion was denied. Standard Oil Company then petitioned for a 
writ of mandamus to issue out of the Supreme Court, directing the 
Circuit Court for Milwaukee County to change the venue to La 
Crosse County. The case involved the interpretation of Section 
261.01 of the Statutes, which designates the place of Trial of a civil 
action against certain corporations as “the county in which it has a 
principal office or in which the cause of action or some part thereof 
arose.” 


Standard Oil Company contended that its principal office was 
in Indiana, and therefore, under the statute, the venue in this case 
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must be placed where the cause of action arose, which was LaCrosse 
County. 

The Court held, however, that the term “in which it has its prin- 
cipal office” means “principal office in the State of Wisconsin” and 
that Milwaukee County, being the County in which Standard Oil 
Company of Indiana had its principal office in the State of Wiscon- 
sin, the venue of the case properly was laid in Milwaukee County. 


Cc 


PARTNERSHIPS 


Gray v. Lord, 226 Wis. 403, 275 N.W. 432 (1938). Held that 
ordinarily, a County Court has no jurisdiction to determine disputes 
between partners or matters pertaining to partnerships, but that, as 
an incident to determining the validity of claims filed against an in- 
competent’s estate, thie County Court has jurisdiction to pass upon 
whether or not a partnership existed between the incompetent and 
another. 

Montello Granite Co. vs Industrial Commission, 227 Wis. 170, 
278 N. W. 391 (1938). The Montello Granite Company ceased op- 
erations during the depression. A number of its employes, who weve 
dependent on its operation for their livelihood, entered into a part- 
nership agreement by which Montello Granite Company leased the 


granite quarry to the employes’ partnership. The partnership con- 


tract provided that the employes should receive a certain specified 
amount for each hour of work, and that the partnership would sell 
its entire output to the Montello Granite Company, lessor. The 
Montello Granite Company agreed to take the delivery of the entire 
output of stone and agreed to pay for such products the actual cost 
of production. Thus, the contract limited the income of the part- 
ners (employes) to their stated hourly wage. 

The partnership contract provided for a sharing of all profits 
made in selling the monuments, but as a practical matter, there could 
be no sharing of profits over and above the actual wages paid each 
partner employe, because the finished product had to be sold to the 
Montello Granite Company, which only agreed to pay the cost of 
production for the partnership products. 

Held that the fact the contract called the employes “partners” is 
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not conclusive, if in fact, the contract does not create a partnership. 
The mere fact that it is called a partnership is immaterial. One can- 
not create a partnership by merely designating it such by name. 

A. fundamental criterion of a partnership is a sharing of profits, 
and the contract at bar merely provided the payment of wages and 
not a sharing of profits, and therefore no real partnership existed 
between the employes. 

The Court then held that the plan constituted a mere scheme to 
circumvent the Workman’s Compensation Act, and the members of 
the alleged partnership were, therefore, mere employes of Montello 
Granite Company, and they and the latter company were subject to 
the Workman’s Compensation Act. 

Gaveney vs Gaveney, 234 Wis. 637, 291 N. W. 818, (1940). 
Plaintiff and James Gaveney were in partnership. James Gaveney 
died. Plaintiff partner brought this action against the administrator 
ot the deceased partner’s estate for a partnership accountng. Held 
that if a partnership contract provides a definite salary for a part- 
ner, such partner’s remuneration from the partnership business (out- 
side of his share in the partnership profits) is limited strictly to the 
salary determined in the partnership contract; that any partner who 
makes a profit from any transaction connected with the conduct of 
the partnership business must account to the partnership for any 
benefit acquired; that where the partnership contract requires cer- 
tain definite amounts to be paid into the partnership business by the 
respective partners to constitute the capital of the partnership, any 
partner who pays more than his required amount, shall be allowed 
interest on such excess; that a surviving partner could bring an 
action for partnership accounting against the administrator of a 
deceased partner when such administrator was in actual possession 
of the partnership business, and that neither the Statute of Limita- 
tions nor the doctrine of laches applies to a partnership accounting 
action as long as the partnership exists, and in case of dissolution 
of the partnership by death, the Statute of Limitations then begins 
to run upon the death of the partner or as soon thereafter as his 
personal representative is appointed. 

Brill vs Salwedel, 235 Wis. 551, 292 N. W. 908, (1940). Action 
for partnership accounting. Plaintiff and defendant entered into a 
partnership agreement to operate a tavern. They agreed that appli- 
cation for tavern license should be made in the name of but one part- 
ner. Held that it being illegal for a partnership to engage in the 
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tavern business where intoxicating liquors are sold under a license 
issued in the name of one of the partners (the other partner being 
silent) the operation of the partnership business was illegal and 
against public policy and this action, being one in equity, the Court 
will leave the parties where they placed themselves, and as the Court 
found them. 

The decision carries to extreme the rule that the Courts will not 
enforce a contract which is against public policy. The contract be- 
tween these parties is set forth in full in the statement of facts. It 
did not call for either party to do an illegal act. As a rule, the Courts 
have been reluctant to condemn contracts as being in violation of 
public policy, unless the contract itself calls for an illegal act. 

The comment of an English Court that “public policy is an un- 
ruly horse astride of which one may be carried into unknown paths” 
would seem to be in point here. 

Whittier v. Atkinson, 236 Wis. 432, 295 N.W. 781 (1941). Held 
that upon the death of a partner, the title to the partnership property 
vests in the surviving partners, and such surviving partners are 
entitled to the possession of all the partnership assets as against the 
representative of a deceased partner or a stranger, and the surviving 


partners can bring suit for conversion against the representative of 


a deceased partner. 


D. 


COOPERATIVES 


Schoenburg v. Klapperich, 239 Wis. 144, 300 N.W. 237 (1941). 
A cooperative organized under Chapter 185, became insolvent. Cer- 
tain creditors sued the stockholders because the cooperative trans- 
acted business before its stock had been fifty per cent subscribed and 
twenty per cent paid in as required by Section 180.06 (4). Held that 
a cooperative organized under Chapter 185 is fundamentally and 
essentially a corporation, and that as such, it is subject to the general 
corporation law that forbids doing business until its stock is fifty per 
cent subscribed and twenty per cent paid in. 
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CONSTITUTIONAL LAW 
(Since 1940) 


Emity DopcEe 


The Governorship 


From a constitutional law standpoint, unquestionably the most 
unusual Wisconsin Supreme Court case in the past four years is 
State ex rel. Martin v. Heil determining that, upon the death of the 
governor-elect, Orland S. Loomis, before entering upon his term of 
office or taking his oath of office, the duties of the governship de- 
volved upon the lieutenant-governor-elect, Walter S. Goodland. 

The chief constitutional provisions involved are sections 1, 7, and 
8, Article V, and Section 10, Article XIII, Wisconsin Constitution, 
all set out in the margin.” 

The first issue involved was whether the present incumbent in the 
office of governor held over beyond the expiration of his present 
term until his successor was elected and qualified. It was held that 
he was not authorized by the constitution to do so under any cir- 
cumstances, the constitutional provision not being that he should 
hold for a period of two years and until his successor shall be elected 
and qualified, but only that he shall hold office for a period of two 
years. 

While the absence of provision for holding over until the election 
and qualification of a successor is not conclusive, as shown in State 





1242 Wis. 41, 7 N.W. (2) 375 (1942). 

* Wisconsin ConstTITUTION: Sec. 1, Art. V: . . . “The executive power shall be 
vested in a governor who shall hold his office for two years; a lieutenant governor 
shall be elected at the same time, and for the same term.” Sec. 7, Art. V: “In 
case of the impeachment of the governor, or his removal from office, death, 
inability from mental or physical disease, resignation, or absence from the state, 
the powers and duties of the office shall devolve upon the lieutenant governor for 
the residue of the term or until the governor, absent or impeached, shall have 
returned, or the disability shall cease... .” Sec. 8, Art. V: “. . . If, during a 
vacancy in the office of governor, the lieutenant governor shall be impeached, 
displaced, resign, die, or from mental or physical disease become incapable of 
performing the duties of his office, or be absent from the state, the secretary of 
state shall act as governor until the vacancy shall be filled or the disability shall 
cease.” Sec. 10, Art. XIII: “The legislature may declare the cases in which any 
office shall be deemed vacant, and also the manner of filling the vacancy, where 
no provision is made for that purpose in this constitution.” 
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ex rel. Pluntz v. Johnson® where, in the absence of such provision, 
the constitutional section was nevertheless extended to permit an 
elective sheriff to hold over till his successor was chosen, yet here 
there is an additional provision .to prevent such an extended construc- 
tion of the applicable constitutional section. Here, the language of 
the section is not merely that the governor shall be elected every two 
years (as in section 4, Article VI, relating to sheriffs), but that his 
term shall be two years (Sec. 1, Art. V). In the case of a great pol- 
itical office such as that of the governor, the Court considered that 
this two-year provision should be liberally construed. This is especi- 
ally true considering that a governor would perform many of the most 
important functions of his office during any period in which he held 
over. 

Sec. 7, Art. V, was held completely to provide for the vacancy 
(in the office of governor) therein specified. It could only be con- 
strued to devolve the governor’s duties upon the lieutenant-gover- 
nor for the complete term, so that sec. 10, Art. XIII, permitting 
the legislature to provide for the manner of filling vacancies where 
the constitution makes no provision, did not come into operation. 
The word “governor” as used in sec. 7 does not exclude “governor- 
elect” ,and it requires just as much interpolation to limit the term 
“governor” to “qualified and acting governor” as to construe it to 
embrace “governor-elect”. Hence, the term should not be so limited. 
Moreover, the framers of the constitution made no distinction what- 
ever between a duly elected governor who failed to qualify for some 
reason, and one who has qualified. The apparent purpose for having 
a lieutenant-governor was to insure continuity of service in the 
governor’s office. This purpose, as pointed out in the brief for the 
defendant Walter S. Goodland, also furnishes another reason for 
not comparing that office with that of a sheriff, where no elected 
successor is provided in case of inability to serve. 

The provisions of Sec. 8, Art. V, concerning a vacancy, seem to 
the Court to deal with the contingencies provided for by sec. 7, and 
to assume that the lieutenant-governor acts as governor during a 
vacancy in that office. 

Under Sec. 7, unless the governor, absent or impeached, shall have 
returned, or his disability shall have ceased, the lieutenant-governor 
is to hold for the “residue” of the term, that is, according to the 





*176 Wis. 107, 184 N.W. 683, 186 N.W. 729 (1922). 
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Court, until the end of the term. Sec. 7 clearly deals, not with the 
beginning, but with the termination of the devolution of the gover- 
nor’s duties upon the lieutenant-governor. The term of “residue” is 
used to establish the period of the lieutenant-governor’s devolved 
powers, and as thus used, applies as well to the whole term as to a 
part. 

Thus, a vacancy occurred in the office of governor on the first 
Monday in January, 1943, and the office devolved upon the duly 
elected lieutenant-governor. The Court did not discuss the remain- 
ing issues in the case, since this conclusion obviated any contention 
for holding a special election to fill the vacancy, or for letting the 
incumbent at the time of death of the governor-elect appoint his 
successor. Such appointment is not permissive in any event, the 
Court said, since it would be for a vacancy arising after the incum- 
bency of the then governor. 

The mere fact that the legislature failed to provide a method for 
filling the vacancy in the office of governor, cited by the Court as 
giving a practical construction in favor of the above conclusion, 
would not seem necessarily to compel the above conclusion since 
Sec. 10, Art. XIII, is permissive, not mandatory: i.e. “The legisla- 
ture may....declare the manner of filling the vacancy, where no 
provision is made for that purpose in this constitution,” not “The 
jegislature shall . . .” However, the very importance of providing 
for such a contingency as here arose leads to the conclusion that 
the legislature would have so provided had it not believed that the 
constitution had made provision. 

Of much greater significance in support of the Court’s conclusion 
is the distinction between the language of Sec. 7, Art. V, and that of 
Sec. 8, Art. V. Since Sec. 8 immediately follows Sec. 7, and has to 
do with the same general subject-matter, the difference in language 
assumes some importance. Sec. 7 provides that the governor’s duties 
shall devolve upon the lieutenant-governor “for the residue of the 
term or until the governor...shall have returned, or the disability 
shall cease.” Sec. 8, however, does not provide, (in case of a va- 
cancy in the office of governor plus inability of the lieutenant-gov- 
ernor to’act), that the secretary of state shall act as governor for the 
residue of the term, but rather that he shall so act “until the vacancy 
shall be filled or the disability shall cease.” (Underscoring supplied. ) 
“Until the vacancy shall be filled” may relate to the return of the 
absent governor, as suggested by the Court, but it also can be con- 
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strued to mean much more. Thus, Sec. 7 appears to leave no room 
for legislative enactment as to the method of filling the vacancy 
when the lieutenant-governor is capable of assuming those duties ; 
whereas Sec. 8 does leave room for such legislative enactment when 
both the governor and the lieutenant-governor suffer disability. In 
other words, in the first instance it seems clear that the framers of 
the constitution considered that they had completely provided for the 
contingency of a vacancy in the governor’s office, when the lieuten- 
ant-governor was able to act. However, they did not wish the sec- 
retary of state, whose function as state executive was very different 
from that of the lieutenant-governor, to carry on for the entire re- 
mainder of the governor’s term, but only that he should carry on 
till the vacancy were filled (in case the disability were permanent). 

The legislature first took advantage of the above distinction in 
1943 by enacting Sec. 7.01(5) of the Wisconsin Statutes, which pro- 
vides for a special election (in given instances) to fill both vacancies 
where the lieutenant-governor suffers a disability during a vacancy 
in the office of governor. 


The result reached by the Court is within the language of the 
constitution. This is the lawyer’s concern. But judges in this sort 
of a lawsuit act as statesmen also, and in that respect their duty is, if 
the constitution will permit them, to carry out the decision of the 
people of the state as expressed in the election. This judgment is 
responsive to that duty. The people of Wisconsin elected Walter 
Goodland to perform the duties of Governor if and whenever, within 
the two-year term, Orland Loomis could not do so. It does not 
matter to that purpose whether Orland Loomis died before or after 
any certain date. He was not there to hold the office, and the Court 
correctly ruled that in that case, whenever it occurred and for what- 
ever reason, the powers and duties of the office devolved on Walter 
Goodland for the residue of the term. No other decision would have 
carried into practical effect the result of the election. 


Persons Entitled to Raise Constitutional Questions. 


Taxpayers who stand to lose by virtue of assessments, if the 
latter are void, can question the constitutionality of the statute under 
which the assessments are made.* However, where a party to a suit 





* Federal Paving Corporation v. Prudisch, 235 Wis. 527, 293 N.W. 156 (1940). 
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has received or seeks the benefits of a given statute, or has in some 
way acted pursuant to its provisions, or where he does not come 
within the provisions of the statute, such a party cannot raise any 
question as to its constitutionality.® 


Vested Rights. Impairment of Contract. 


Where no contract right is created, as in the case of a teacher 
tenure statute not based upon consideration and not binding a teacher 
to remain in his employment,® and in the case of reasonable (i.e. 
within the limits of the police power) public regulation of such mat- 
ters as hunting and fishing and zoning,’ and in the case of a city 
police pension fund (to which, incidentally, complaining party had 
contributed over a period of years),® no vested right is created which 
cannot subsequently be taken away by an act of the legislature or of 
a city common council. Civil service laws create no vested right to 
office.® 


Police Power. 


Certain well-established principles as to the exercise by govern- 


mental units of their police power are reaffirmed in the recent de- 
cisions of the Court. Thus, a city has no right to suppress the 
carrying on of a lawful business (in this instance, that of transient 
photographers) by the imposition of such an extreme tax that the 
tax cannot be regarded as a revenue measure.’® This is particularly 
so where the tax results in a discrimination in favor of local busi- 
nesses of the same type. The exercise of police power in such case 
is limited to reasonable regulation, short of suppression. However, 
where the business involved is more directly connected with the 
public health and morals, as in the case of retail liquor stores, the 





* Moratto v. Harper, 237 Wis. 295, 296 N.W. 902 (1941); State v. Neveau, 
237 Wis. 85, 294 N.W. 796 (1941); Thomson v. Public Service Commission, 236 
Wis. 157, 294 N.W. 517 (1940); Vieau v. Common Counal of City of Chippewa 
Falls, 235 Wis. 122, 292 N.W. 297 (1940) ; Wisconsin Hydro-Electric Co. v. Public 
Service Commission, 234 Wis. 627, 291 N.W. 784 (1940) ; In re Anchor State Bank, 
234 Wis. 261, 291 N.W. 329 (1940). 

* Morgan v. Potter, 238 Wis. 246, 298 N.W. 763 (1941). See also Morrison v. 
Board of Education of City of West Allis, 237 Wis. 483, 297 N.W. 383 (1941). 

‘Olson v. State Conservation Commission, 235 Wis. 473, 293 N. W. 
262 (1940) ; Eggebeen v. Sonnenburg, 239 Wis. 213, 1 N.W. (2) 84 (1941) (v.v.). 

* State ex rel. McCarty v. Gantter, 240 Wis. 548, 4 N.W. (2) 153 (1942). 

* State ex rel. Anderson v. Barlow, 235 Wis. 169, 292 N.W. 290 (1940). 

® City of Racine v. Weyhe, 241 Wis. 133, 5 N.W. (2) 747 (1942). 
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Court suggests that the legislature, in the exercise of its police power, 
may entirely suppress such business." There is clearly no question 
of the reasonable exercise of this power where the classification of 
the liquor licenses under which the businesses operate is reasonable, 
where the licensee had free choice as to which class he preferred to 
operate under, and where the burden was not so great as to suppress 
his business. 

The Court is likewise strict in upholding city ordinances aimed at 
the direct protection of public safety, such as the elimination of fire 
hazards."* Incidental damage, such as the prevention of use of the 
property in its most productive capacity (where it has not yet been 
adapted exclusively to one use), or the permission of a use less de- 
sirable with regard to the rest of the community when no other use 
is practicable,’* will not alone render governmental action in the ex- 
ercise of its police power invalid. Due regard for the practical as- 
pects of these problems, as here shown, seems desirable, and results 
in a fair balance between the interests of the individual and those 
of the community or public at large. 

Of particular interest at the present time is the case of Onsrud v. 
Kenyon involving a statute which prohibited the commencement 
of any action, except the foreclosure of a real estate mortgage given 
as security, until the mortgage is first foreclosed and the property 
is sold thereunder. This statute, like many others presently existing, 
exemplifies the emergency legislation 30 well known during the re- 
cent depression and subsequent war years. Most of such legisla- 
tion’s validity depends upon the existence of the emergency, and the 
problem arises of when the emergency terminates, and who conclu- 
sively determines its cessation with respect to the continued effect- 
iveness of the legislation in question. 

It was decided in the Onsrud case that the existence of a great 
public disaster or calamity is not necessary in order to create a suffi- 
cient emergency justifying legislation, in the exercise of police 
power, temporarily limiting the exercise of a contractual right, 
especially where some remedy remains to the affected party so that 
his general contractual rights are not impaired. More important still, 





™ Weinberg v. Kluchesky, 236 Wis. 99, 294 N.W. 530 (1940). 

8 Miller v. Foster, 244 Wis. 99, 11 N.W. (2) 674 (1943). 

* State ex rel. Norman Hall, Inc., v. Gurda, 234 Wis. 290, 291 N.W. 350 
(1940). 
4 Eggebeen v. Sonnenburg, 239 Wis. 213, 1 N.W. (2) 84 (1948). 
* 238 Wis. 496, 300 N.W. 359 (1941). 
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it was held that the legislative declaration that an emergency exists 
is presumed to be supported by facts within the knowledge of the 
legislature, unless facts judicially known or proved preclude this 
possibility, so that on review the court does not look to see whether 
the findings of the lower court are supported by the evidence, but 
merely to ascertain whether, upon the whole record, it can be said 
that the legislation is without rational basis. This is the general rule. 
The court regarded the proofs presented of depreciated farm values 
as furnishing a rational basis for this legislation. 

Justice Fowler dissented, however, on the ground that the emerg- 
ency which was the assumed basis of the 1939 act extending the life 
of the statute began in 1932, and that eight or nine years is too long 
a time for a mere “temporary” emergency to exist, and is an un- 
reasonable time to suspned such a right of action and its incidental 
remedies of attachment, garnishment and execution. He regarded 
the statute as giving no compensatory remedial rights. 

The instant problem has been presented numerous times to the 
United States Supreme Court. In Newton v. Consolidated Gas Co.'* 
the evidence was held sufficient to support the conclusion of the mast- 
er and trial court that the eighty-cent gas rate, fixed by the 1906 
New York gas laws and upheld in a previous United States Supreme 
Court decision, had become confiscatory when the instant suit was 
begun and decided, and would continue to be confiscatory, due to 
increased costs of labor and materials. 

The same result was reached in Chastleton Corporation v. Sin- 
clair,” where, however, it was stated that, if the question were 
whether the rent control act under consideration was in force as of 
the time of the decision, judicial knowledge of the then existing im- 
provement in economic conditions (without proof of additional facts) 
would be sufficient for the court to conclude that the emergency had 
passed and that the law had ceased to operate. Because it was 
necessary to know the condition of the rent control area at different 
dates in the past, it was held that the facts should be ascertained 
and weighed by the lower court, and the evidence be preserved for 
consideration by this court, if necessary. Justice Holmes pointed 
out that, while the court recognized the respect due to a legislative 
declaration so far as it relates to present facts, the court may not 





* 258 U.S. 165, 42 Sup. Ct. 264, 66 L.ed. 538 (1921). 
* 264 U.S. 543, 44 Sup. Ct. 405, 68 L.ed. 841 (1923). 
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shut its eyes to an obvious mistake, especially when the validity of 
the law depends upon the truth of said declaration. “A law depend- 
ing upon the existence of an emergency or other certain state of facts 
to uphold it may cease to operate if the emergency ceases or facts 
change, even though valid when passed.”’® 

In the Blaisdell case’® the court took judicial notice of facts sup- 
porting the legislative declaration of an emergency, and justifying 
the enactment of the Minnesota mortgage moratorium statute. One 
important factor in this case was that, while the redemption period 
under real estate mortgages was postponed or extended to May 1, 
1935, that period could be reduced by an order of the court under the 
statute, in case of a change of circumstances. The court specifically 
stated that the operation of the statute itself could not validly outlast 
the emergency or be so extended as virtually to destroy the con- 
tracts in question. 

However, a similar provision in the second Frazier-Lemke Act, 
authorizing the court to shorten the three-year stay of proceedings 
therein provided, where the emergency had ceased in a particular 
locality, was held not to render the act valid as to a mortgagee (in 
the face of other objectionable features), where no standard for 
determining the existence of the emergency was provided, and the 
pleading and proof in the case presented no question relating thereto.”° 

An earlier Wisconsin case held like emergency legislation invalid 
which provided no time limit for its duration.24 A United States 
case,” holding that failure to limit emergency legislation to the 
period of the emergency was fatal to its validity, was cited in sup- 
port of this conclusion. The requirement that the statute, in order to 
be valid, must be limited to the duration of the emergency, was not 
met by a mere reference in the statute to the existence of the 
emergency as the occasion for its enactment. The statute in the 
Onsrud case met this requirement, although it was subsequently ex- 
tended two years. 





* Id. at 547-8, 44 Sup. Ct. at 406, 68 L.ed. at 

” Home Bldg. and Loan Assn. v. Blaisdell, 290 U.S. 398, 54 Sup. Ct. 231, 78 
L.ed. 413 (1933). 

* In re Schoenleber, 13 Fed. Supp. 375 (1936). 

™ Hanauer v. Republic Bldg. Co., 216 Wis. 49, 255 N.W. 136, 256 N.W. 784 
(1934). See also the companion decisions of First National Bank of Neenah v. 
W. J. Durham Lumber Co., etc., 216 Wis. 66, 256 N.W. 783 (1934). 

2 W. B. Worthen Co. v. Thomas, 292 U.S. 426, 54 Sup. Ct. 816, 78 L.ed. 


1344 (1933). 
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The court will enforce legislation for the duration of an emerg- 
ency where it believes an emergency has not yet expired, especially 
where the time of termination fixed by the statute (conclusion of the 
first World War) has not yet, in the court’s judgment, been 
reached.” 

Emergency legislation may or may not be regarded as having 
been repealed by implication from subsequent circumstances or legis- 
lation.** 

One may conclude, then, that the view taken by the courts, and 

the proper view, is that, while a legislative declaration of emergency 
is entitled to great weight, still it is within the province of the court, 
through facts revealed to it by means of judicial knowledge or of 
proof, to determine whether or not an emergency continues to exist. 
This is only determining the constitutional validity of such legisla- 
tion, as the court does in other cases. It is the function of the court 
to weigh the interests of the individual against the interests of society 
at large, and to protect each according to its relative importance at 
given periods of time, under varying circumstances. Individuals 
should never be denied the right to question the underlying basis and 
validity of given legislation. 


Equal Protection and Substantive Due Process. 


One of the basic requirements for meeting the test of the equal 
protection clause of the Fourteenth Amendment to the Federal con- 
stitution is that the classification adopted be germane to the purpose 
of the legislation in question (assuming the purpose to be a proper 
one). Thus, where the purpose of a statute, exempting from the in- 
heritance tax transfers of property from non-resident decedents in 
case reciprocal exemptions are granted to Wisconsin residents by 
the state of decedent’s residence, is to avoid double taxation, the 
fact that the statute does not apply to transfers from residents of 
foreign countries is not discriminatory, double or multiple taxation 
being primarily a domestic problem.?* But in the case of a code reg- 
ulating prices to be charged by barbers, a limitation excluding from 
application of the code counties with a population of 30,000 or less, 





* Hamilton v. Kentucky Distilleries and Warehouse Co., 251 U.S. 146, 40 
Sup. Ct. 106, 64 L.ed. 194 (1919). 

* Sears v. U.S., 46 Ct. Cl. (F.) 105 (1911); Robinson v. Rogers, 24 Gratt. 
(Va.) 319 (1874). See also Notes (1936) 104 A.L.R. 1163. 

* Estate of Miller, 239 Wis. 551, 2 N.W. (2) 256 (1942). 
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and towns, cities, or villages with a population of 5,200 or less, is an 
unconstitutional classification, in that there is no conceivable basis 
upon which cities may thus be classified by counties with respect 
to the purpose of the code. The business of barbering in cities in 
counties of less than 30,000 is no different from what it is in like 
cities in more populous counties. However, classification merely of 
cities by those having a population of 5,200 or less is presumed to 
be valid in the absence of a showing that the legislature had no 
reasonably conceivable basis for making this classification.*® 

The selection by the legislature of one particular abuse for regu- 
lation, without covering the entire field of abuses, will not neces- 
sarily be regarded as discriminatory. It may be reasonable for the 
legislature to consider one abuse as more vicious than others. Hence, 
the statutory prohibition of use of trading stamps as one particular 
form of cash discount was upheld, where the purpose of the statute 
was to prevent sale below a minimum price.** 

Considerations of public order and safety justify regulations as to 
time of closing which differ in the case of retail liquor stores where 
consumption occurs on the premises from those where consumption 
occurs off the premises.?* As-suggested above in connection with the 
cases dealing with police power, the courts are less likely to find a 
classification unconstitutional where an activity directly concerning 
the public welfare is involved. Statutes regulating the sale of in- 
toxicating liquor may establish requirements which result in classi- 
fication on the basis of length of citizenship.*® 

Where no tax is involved in the issuance of a license and, upon 
the giving of certain information, issuance is mandatory on the part 
of the public official who grants the license, so that said official ex- 
ercises merely a ministerial function and is given no discretion, an 
ordinance requiring the furnishing of pertinent information before 
a license will be granted is not discriminatory. Absence of a tax, 
of religious tests, and of unreasonable obstructions to the exercise 
of the licensed activity indicate absence of discrimination.*° 





* State v. Neveau, 237 Wis. 85, 294 N.W. 796 (1941). 

* Ed. Schuster Co., Inc. v. Steffes, 237 Wis. 41, 295 N.W. 737 (1941). 

* Weinburg v. Kluchesky, 236 Wis. 99, 294 N.W. 530 (1940). 

* Vieau v. Common Council of City of Chippewa Falls, 235 Wis. 122, 292 
N.W. 297 (1940). 

” City of Washburn v. Eliquist. 242 Wis. 609, 9 N.W. (2) 121 (1943), (city 
ordinance requiring nonresident solicitors to register and procure a license). 
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In the integrated bar case*! the question arose of whether re- 
quiring the payment of a fee and membership in a bar association 
as prerequisite to the right to practice law in this state denied equal 
‘protection. In holding that it did not, the Court distinguished Ex 
Parte Garland, 4 Wall. (U. S.) 333, 18 L. ed. 366 (1866) where 
Congress, by prescribing a specfied oath, relating to past conduct 
on the part of the person sworn, as a prerequisite to admission to 
practice in certain federal courts, precluded the attorney in question 
of all possibility of ever practicing in those courts since he was not 
qualified to take the oath. The situation in that case is clearly dis- 
tinguishable from the instant one, although one might raise the 
question here of how high a fee it would take, as a prerequisite to 
permission to practice, for the statute to become unconstitutional. 

A statute limiting its health requirements to business (here, res- 
taurants) coming into operation after a given date, so that existing 
businesses are not required to conform to the same standards as 
new businesses would be, denies equal protection.*? 

Under the due process clause of the Fourteenth Amendment, if 
a statute is so indefinite that the court can construe it in any one of 
several possible ways, each construction being equally tenable, it is 
unconstitutional. Thus, a statute requiring that beer sold be “un- 
refrigerated” is void for indefiniteness. In this instance the trial 
court had construed the statute to require sald at about the tempera- 
ture of the licensed premises at the time of sale. However, under 
this construction, whether or not the beer were “refrigerated” would 
depend upon the temperature of the premises where sold. “Unre- 
frigerated” would mean that beer would be sold at one temperature 
in one place and at another in another. The statute could have been 
made certain, it was said, by requiring that the beverage not be sold 
below a specified temperature.** 


Frocedural Due Process. 


The principle that notice of a preliminary administrative deter- 
mination and opportunity to learn and rebut evidence forming the 
basis of such determination need not be given if such notice and 
opportunity are subsequently given, is upheld in several recent de- 





* 244 Wis. 8 (1943). 

* State ex rel. F. W. Woolworth Co. v. State Board of Health, 237 Wis. 638 
298 N.W. 183 (1941). 

* Frank v. Kluchesky, 237 Wis. 510, 297 N.W. 399 (1941). 
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cisions; likewise the principle that subordinates may lay the founda- 
tion for the final determination. Thus, a subordinate may investigate 
and report the facts, make a recommendation as to the advisability 
of the order in question, and may even draft the order and sign it 
with his superior’s name (though under his direction), provided 
said superior, in relying upon the report and recommendation of his 
subordinate, exercises his own judgment and discretion in adopting 
the order, and the order is actually the superior’s “own” order. 
Courts must accept every prima facie presumption of good faith on 
the part of the administrative officer in making his orders, and he 
need not anticipate every consideration which the affected party sub- 
sequently raises in an action contesting the order.** If great reliance 
is placed upon a subordinate’s recommendation, however, one might 
question how much room is left for the ultimate exercise of judg- 
ment and discretion by the superior administrative officer. 

It is not necessary that a transcript of the evidence taken by an 
examiner be made before the administrative order or award is made. 
Administrative officers sufficiently address themselves to the evidence 
if they have on hand a “memorandum of the evidence” for their use. 
Ir the absence of proof that the memorandum was not a fair and 
full statement of the essential testimony, or that it was not available 
to the commissioners and was not read by or to them before they 
made their findings and award, there is no denial of due process.* 

Initial determination by a deputy, without notice or opportunity 
to rebut the evidence which formed the basis of his decision, was not 
a denial of due process, where the party affected was entitled to a 
trial de novo, where a full and complete record was taken and the 
final award was based only upon the evidence taken at such trial. 
A formal hearing with notice is not necessary at the preliminary 
stage of an administrative proceeding, if the party is subsequently 
given notice and hearing on the evidence used as the basis for the 
order being given him.*¢ 

Notice at some stage of administrative or judicial proceeding is 
always necessary, of course, where substantial rights are affected, 
unless some redress is available. Where, after entry of the jury 
verdict and without notice, the court ordered the summons and 





™“ School District No. 3 of Town of Adams v. Callahan, 237 Wis. 560, 297 
N.W. 407 (1941). 

* Berg v. Industrial Commission, 236 Wis. 172, 294 N.W. 506 (1940). 

* Boynton Cab Co. v. Giese, 237 Wis. 237, 296 N.W. 630 (1941). 
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complaint in the action to be amended to include an additional person 
as party defendant, and said person was never served with either the 
original or amended papers, a judgment entered making him jointly 
and severally liable with the original defendants is void as to him as 
a denial of due process.*7 However, notice of proceedings to con- 
fiscate personal property is not necessary where an action in circuit 
court to recover the property forfeited is available.** 


Separation of Powers. 


Where a given act or function, such as the formation of school 
districts*® or the paying over of money at a given rate to a specified 
institution,*® is in great part or entirely administrative and minis- 
terial, not requiring much exercise of judgment or discretion, such 
function may be delegated without constituting an unconstitutional 
delegation of legislative power, and may be delegated without any 
standard whatever to guide in the exercise of the delegated power. 

Where a function is not purely ministerial, it may still be exer- 
cised with slight variations from the rules established by the statute 
or ordinance in question (for example, slight variations in the appli- 
cation of zoning laws) without constituting an unconstitutional dele- 
gation of legislative power.*! 

Where the legislature determines the general policy it seeks to 
achieve, a statute delegating administration of its policies in accord- 
ance with its general purpose creates a sufficiently definite standard. 
Thus, reference in the delegating statute to another statute which 
states the purpose of the law to be such “as will conserve the fish 
and game supply” establishes a sufficiently definite standard for there 
to be no unconstitutional delegation of legislative power.*? 

However, an appropriation to a given corporation for the pay- 
ment, “if necessary”, of a deposit to a specified national organization, 
so as to obtain a convention for the city of Milwaukee, constituted an 
unconstitutional delegation of legislative power to the national or- 
ganization, in that it was within the power of said organization to 





™ Eide v. Skerbeck, 242 Wis. 474, 8 N.W. (2) 282 (1943). 
* Commercial Credit Co., Inc. v. Sevenson, 235 Wis. 82, 292 N.W. 279 (1940). 
* School District No. 3 of Town of Adams v. Callahan, 237 Wis. 560, 297 
N.W. 407 (1941). 
“Tesch v. Board of Deposits of Wisconsin, 237 Wis. 527, 297 N.W. 379 (1941). 
“ Thalhofer v. Patri, 240 Wis. 404, 3 N.W. (2) 761 (1942). 
' “Olson v. State Conservation Commission, 235 Wis. 473, 293 N.W. 262 
1940). 





92 WISCONSIN LAW REVIEW [Vol. 1944 


cletermine how great the deposit should be (even though in previous 
years a certain sum had always been specified by the organization), 
or whether the deposit should be required at all, and, if required, for 
what it should be used. Thus, if no deposit were required the appro- 
priation made for that purpose would not be used for that purpose. 
Moreover, since the appropriation made to pay the deposit con- 
stituted only a part of a larger appropriation for the general “purpose 
of paying the usual and necessary expenses attendant upon the ob- 
taining and holding of the national” convention in Milwaukee in 
1941, it was felt that the national organization might require the 
entire amount of the larger appropriation in the form of a deposit. 
Thus, the provision in the appropriation bill for payment of the 
deposit to the national organization, if necessary “in connection with 
obtaining the convention” delegated legislative authority to the na- 
tional organization.** 

An administrative order which broadens the terms of the statute 
under which it is made, represents an unconstitutional delegation of 
legislative power. In this way a safety order of the Industrial Com- 
mission requiring that means be provided “to insure secure footing 
insofar as the nature of the work will permit” was invalid for failure 
to modify “will permit” so as to read “will reasonably permit”, be- 
cause the statute defined a safe place as one offering such freedom 
from danger to life, health, safety, or welfare of employees as the 
nature of the employment, or place of employment “will reasonably 
permit”. Consequently, the order was beyond the power of the com- 
mission as an attempt to legislate and prescribe a safe standard be- 
yond that prescribed by the statute.‘ 

An act authorizing an examiner to order such standards (in the 
business being regulated) as are necessary or convenient to eliminate 
unfair methods of competition or unfair trade practices is an uncon- 
stitutional ‘delegation of legislative power under the rule of Petition 
of State ex rel. Attorney General, 220 Wis. 25, 264 N.W. 633 (1936) 
that the power to choose one among geveral fair trade practices and 
fair methods of competition, require conformity to that practice or 
method, and so denounce all others as unfair, unconstitutionally dele- 
gates legislative power because there is no standard governing the 





“ State ex rel. American Legion 1941 Convention Corporation v. Smith, 235 
Wis. 443, 293 N.W. 161 (1940). 

“ Robert A. Johnston Co. v. Industrial Commission, 242 Wis. 299, 7 N.W. 
(2) 854 (1943). 
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action of the administrative agency in making its choice.*® The 
examiner set up one price for each service in the trade in question 
(barber trade), and it was held that the legislature could not thus 
delegate authority to an administrative agency to determine that in 
effect there can be only one class of service in the barber trade. In 
many sections of the state two classes of service in this trade are 
offered (one giving mere essentials and one being more elaborate), 
and neither can be said to be an unfair trade practice or unfair meth- 
od of competition. 

Another aspect of the constitutional principle of separation of 
powers is the rule against encroachment by the judiciary upon legis- 
lative or administrative or executive functions. 

The Integration of Bar Case** considers this rule. Here, the 
Court refused to receive oral evidence which would impeach the 
journal upon which one of the Assemblymen (Heden) was listed 
under the heading “absent or not voting”. Affidavits to the effect 
that Assemblyman Heden was on the floor of the Assembly at the 
time it acted on the bill and purportedly overrode the governor’s 
veto, were not admitted. The Court would have refused to receive 
oral evidence to contradict or modify or correct the journal, even 
though this might mean that there were no way of enforcing the 
constitutional requirement of a two-thirds vote to override the gov- 
ernor’s veto. Thus, on the basis of the record set forth on the jour- 
nal, a two-thirds vote was achieved. The legislature, it was said, in 
its department of government is as supreme as the court in its depart- 
ment or field. 

This case is the “journal rule” in reverse: that is, the journal 
is resorted to for the purpose of impeaching the enrolled bill, but 
resort to parol evidence to impeach the journal is denied. The rea- 
sons given for this are even stronger perhaps than they are in the case 
of the enrolled bill rule (under which the enrolled bill is conclusive 
and cannot be impeached by the journal). The main reasons, as out- 
lined by the Court, are the fallibility and conflict of evidence which 
would result in taking the testimony and recollections of the members 
of the legislature or other witnesses, as against the journal made up 
under the supervision of the presiding officer who is ordinarily in the 
best position to determine the facts; and the uncertainty in the law 
if a citizen cannot rely upon it when published. It is quite likely that 





“ State v. Neveau, 237 Wis. 85, 294 N.W. 796 (1941). 
“244 Wis. 8, 11 N.W. (2) 604 (1943). 





94 WISCONSIN LAW REVIEW [Vol. 1944 


these evils outweigh the evil here arising from a possible misstatement 
on the journal and consequent enactment of a law which might not 
otherwise have been enacted. In this particular case the vote was so 
close that it could actually have gone either way, even without the 
influence of the statement in the journal. 

The Court itself was here regarded as the proper body (rather 
than the legislature) to integrate the bar, because of its familiarity 
with rules of procedure and with the conduct and qualifications of 
attorneys. Justice Fowler dissented on this point, believing that the 
integrated bar had no bearing on the qualifications of persons to act 
as attorneys in court proceedings (to which the Court had apparently 
previously limited its control), and that it was a matter for the legis- 
lature to act upon within the exercise of its police power, and a matter 
which could not thus be delegated to the Court. 

The question of whether or not a person has title to an office is a 
judicial question, while removal from office is a function of the ex- 
ecutive department. While courts may be vested with power to 
remove officers whose duties are closely connected with the judicial 
process (sheriffs, clerks, jailors, etc.), courts have no inherent power 
to remove officers, though they may review the removal proceedings 
to see that they were in good faith and in accordance with the statute 
under which the proceedings were had. Consequently, a court cannot 
validly render a judgment ousting members of the board of educa- 
tion from office, on the charge that, in the discharge of their official 
duties, they subjected themselves to the direction and control of a 
given labor organization.** 

Nor is a court justified in suspending the operation of a statute 
as to a given person, even though the statute would expire in six 
months and would cause undue hardship and damage to the person 
it enforced. To do otherwise would be to legislate.*® No more can 
the court enjoin the legislative process so as to prevent a bill from 
becoming law, or pass upon the constitutionality of a bill.*® 


Freedom of Speech. 


This constitutional provision has been raised during the past four 
years chiefly in connection with the Employment Peace Act of 1939 





“ State ex rel. Brister v. Weston, 241 Wis. 584, 6 N.W. (2) 648 (1942). 

“ State ex rel. Dept. of Agriculture v. Mc Carthy, 238 Wis. 258, 299 N.W. 58 
(1941). 

“ Goodland v. Zimmerman, 243 Wis. 459, 10 N.W. (2) 180 (1943). 
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(Chapter 111 of the Wisconsin Statutes) which imposed various 
restrictions upon the strike and similar activities of labor groups. 
The constitutionality of the provision making it an unfair labor prac- 
tice to cooperate and engage in promoting and inducing picketing and 
boycotting, all being (under the Act) overt concomitants of a strike, 
without first obtaining the approval of a majority of the employees 
in question by secret ballot was upheld in Hotel and Restaurant Em- 
ployees’ International Alliance, Local No. 122 v. Wisconsin Employ- 
ment Relations Board,®® as against the contention that it contravened 
the guarantees of free speech. In contrast to the act reviewed in 
Thornhill v. Alabama,®' which prohibited picketing and made it a 
misdemeanor, and, as construed, prohibited publicizing of the facts of 
a labor dispute, this Act merely regulates picketing, it was pointed 
out, and also expressly provides that it shall not be so construed as 
to impair the right of freedom of speech. The Court also deemed it 
significant that one violating the Act was not guilty of a misdemeanor 
but only of an unfair labor practice. Following well-established 
principles, the Court held that the right to free speech is subject to 
limitations, and that in the exercise of that right one is still subject 
tu liability for libel, duress, or fraud, although speech was the agency 
in each case. 


In Wisconsin Employment Relations Board v. International As- 
sociation of Bridge, Structural and Ornamental Iron Workers and 
Shopmen’s Local No. 471, it was held that in the absence of dis- 
honesty or fraud in the legends printed on the banners carried by 
pickets, and in the absence of any violence, lawlessness, interference 
with ingress or egress at the employer’s premises, or other oppressive 
misconduct, defendants were entitled in the exercise of freedom of 
speech to publicize the facts by carrying banners, and this in spite of 
the fact that they had been guilty of unfair labor practices under the 
Act (by failing to obtain a majority vote before acting). Justice 
Fowler dissented on the ground that the picketing thus upheld by 
the majority of the Court, could not be engaged in because unlawful 
under the statute. 


Justice Fowler’s point of view has been sustained in several other 





” 236 Wis. 329, 294 N.W. 632, 295 N.W. 634 (1941). 
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Wisconsin cases within this period.5* These cases assert that while 
peaceful persuasion to join a union and join in its lawful activities 
is permissible, when the concerted action of unions is exerted for an 
unlawful purpose the free-speech provision affords no protection. 
Only in the Christoffel case, apparently, was the element of violence 
also present. As was pointed out in the Retail Clerks’ Union case, 
coercion or intimidation is not necessarily limited to threats of vio- 
lence to person or property, but is created as well by fear of loss of 
business or employment. 


Miscellaneous Provisions. 


(a) Closed class. Where a statute, as construed in conjunction 
with another statute, purports to amend charters of cities in the sec- 
ond, third and fourth classes in such a way as to permit these cities 
to recognize moral obligations arising out of void public works con- 
tracts entered into prior to a given date, the statute is a special act 
creating a closed class into which no other municipality may grow. 
The law is limited to past facts. It violates sections 31(9) and 32 of 
Article IV, Wisconsin Cons.tution, which prohibit the legislature 
from enacting any special or private law “for incorporating any city, 
town, or village, or to amend the charter thereof’’.®* 

(b) Public purpose. Under the rule that an appropriation of monies 
derived from public taxes can only be expended for public purpose: 
which, in turn, must be state-wide, an appropriation of $50,000 to a 
corporation “for the purpose of paying the usual and necessary ex- 
penses attendant upon the obtaining and holding of the national” 
American Legion convention in Milwauket in 1941, was held in part 
valid, in part invalid. Citing previous Wisconsin decisions, the Court 
said that the mere fact that the expenditure of public funds benefits 
certain individuals or one class more immediately than others, does 
not deprive the expenditure of its public character; also, that the 
mere fact that the appropriation is to reimburse a private corporation 
for expenditures made by it to effect the purposes specified in the Act 
will not invalidate the appropriation if the services are for a public 





" Christoffel v. Wisconsin Employment Relations Board, 243 Wis. 332, 10 
N.W. (2) 197 (1943); Retail Clerks’ Union, Local No. 1403, AF.L. v. Wisconsin 
Employment Relations Board, 242 Wis. 21, 6 N.W. (2) 698 (1942); Wisconsin 
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Local No. 225, 238 Wis. 379, 299 N.W. 31 (1941). 

“ Federal Paving Corporation v. Prudisch, 235 Wis. 527, 293 N.W. 156 (1940). 
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purpose. Holding and operating a convention, it was held, serves to 
inspire and promote the highest type of patriotic sentiments and prin- 
ciples, so that these are clearly public purposes of state-wide impor- 
tance and this part of the Act is valid. The mere fact that the con- 
vention is to be held. in one city does not prevent its public purpose 
from being state-wide. However, that part of the appropriation to be 
used in obtaining the convention for Wisconsin is invalid as not being 
for a public purpose, inasmuch as the convention might not be 
awarded to Wisconsin at all and hence would not be for the promo- 
tion of a patriotic purpose. There was no provision for refund to the 
state in case this part of the appropriation failed.®> 





"State ex rel. American Legion 1941 Convention Corporation v. Smith, 235 
Wis. 443, 293 N.W. 161 (1940). 














